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nmaBHoe cobbiTue neta 2025 -

WIPO Summer School Kazakhstan
Lloporne yntatenu!

OTKpo# HOBbIe rOpU3oHTbI B cpepe UC!

Mbi pazbl NpeacTaBUTb BaM MeEPBbLIM BbIMYCK XypHania 3a 2025 rof, nocBsLEHHOo
BOMpPOCaM WHTE/INIEKTYa/IbHOW COBCTBEHHOCTY, KOTOPbIY OObEAVHSIET MHEHUS yYEHbIX,

NpakTnKoB 1 MOJIOAbIX MCCﬂeﬂOBaTeﬂeﬁ B KaszaxcTaHe u 3a ero ripegesaamu. %
COBPEMEHHbIN MUP CTPEMUTENILHO MEHSIETCS, M BMECTE C HUM TPaHCHOPMUPYHOTCS Z%
P p c1p paHCopMUPY = QAZESPATENT
noAxobl K MpaBOBOM OXpaHe W 3alyuTe WHTENNIEKTyasbHbIX npaB. MapKeTraeichi, WIPO
o . m?'il[.?.ECTUAL PROPERTY
MCKYCCTBEHHbIN NHTEJIJIEKT, umbposaﬂ cpefa n HoBble d)Oprl TBOp4YeCcTBa — BCE 3TO ORGANIZATION

CTaBUT rnepej crieymasmcramm HENMPoCTble, HO KpaIZHe Ba)KHble 3aa4n.
Ha cTpaHuax Hallero XXypHaJsia Bbl Hanpére: aKTyallbHble NCC/1Ie[0BaHWA O 3aLmTe rpas

JIETHAA

=
M KOMMEDYECKOH TaliHbl B LMUMPOBYIO 3MOXy, aHain3 MEXAYHapOAHOMo OrbiTa, o WKOJIA
0

Ha MapKeTriiericax u B coymanbHbIX CeTsx; npapoBble acrekTbl NFT, KnbepCKBOTTUHIa

BK/tOYast npakTuky CLUA wn MexayHapodHble COrnalleHus, BAUSIOLLME Ha pa3BUTHE

arporpoMbILLIEHHOrO CEKTOPA, a TakxKe MaTepuasbl, KacaroLMecs MpaBoBOro MHCTUTYTa
nosIe3HbIX MOAENEN M MPaKTUKM Pa3PELLIEHMS CIIOPOB MO TOBapHbIM 3HaKaM B KazaxcTaHe. €%

Mbi Hafieemcs, 4TO AaHHbIF BbIMNYCK CTAHET [10JIe3HbIM WUCTOYHUKOM 3HaHWI U C 16 no 27 UIOHA
B/IOXHOBEHWS 1151 BCEX, KTO WMHTEPECYETCS] MHTEIEKTYa/lbHOM CO6CTBEHHOCTbO — OT

CTyAEHTOB /]0 POeCCcHOoHasIOB. PerucTpauusi 1 onnata Kypca:

bnarogapym aBTOPOB 3a LjeHHbIe MaTepumasibl, @ YuTaTesien — 3a MHTEPEC K STOW BaXKHOM 7 anpens - 23 mas 2025 .
M aKTyaslbHOU TeMe.

SUMMER

lpuaTHoro yreHus!

O SCHOOL on IP”

=
=

r. ActaHa, np. MaHrinik En, 57A
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ARTYAJIBHAS TEMA

3alymTa rnpaB MHTEIEKTYaslbHOM
COOBCTBEHHOCTU Ha MapKeTriencax

Aanusp Kaxumos

- cosemHuk dupexkmopa

PI'TI «<HUMC» KMC MIO PK
Qazpatent,

Mmazucmpanm 1 kypea

cneyuarornocmu «IIpaso
UHMEANEKMYAADHOL

cobcmeeHHocmu U Ou3Heca,
(d.kakimov@kazpatent.kz, 2. Acmaria)

AHgatna. O/eKTPOHAbIK  KOM-
MEepLUUSHbIH — KapKblHAbl — Aamybl
MapKeTIIencTepdiH  9KOHOMUKA-
HbIH aXkblpamac 6esiiriHe arHarsybl-
Ha bIknana eTTi. Anavga, onapAablH
TaHbIManAbIfbIHbIH apTybl 3UATKEP-
JIK MEHLLIK KYKbIKTapblH 6Y3yMeH
6avinaHbICTbl 3aHAbIK Macesnenepai
Je TyblHAaTyna. byn Makanaja
MapKeTrieicTepge SUATKEPIIIK
MEHLUIK  KYKbIKTapblH  KopFay
Macesnenepi KapacTtbipbliabl. Ka-
3aKCTaHfaFbl COT Taxxipubeci, xa-
JIbIKapasiblK Taxxipnbe xaHe Hopma-
TUBTIK-KVKbIKTbIK aKTiiep HerisiHge
KYKbIKTbIK PeTTeyai XeTingipy 60v-
bIHLLA YCbIHbICTaP 6episnii.

Kint ceagep: 3usTKEPTIK MEHLLIK,
MapKeTIienc, aBTOPJIbIK  KYKbIK,
KOHTpapakLus, KYKbIKTbIK DETTEY,
3JIEKTPOH/bIK KOMMEPLIUS.

AHHoOTauus. CTpemuTesibHoe
pasBuUTHE SJIEKTPOHHOM KOMMEP-
Lnn caenano MapKeTrIenChl Bax-
HbIM  8JIEMEHTOM  COBPEMEHHOM
SKOHOMUMKW. OHaKO POCT MX Mory-
JIIPHOCTY COMPOBOXAaeTCs 3Ha4u-
TeJIbHbIMW 1IPaBOBbIMY BbI30BaMM,
CBSI3aHHbIMU C 3aLUNTON MHTEITIEK-
Tya/lbHOW COBCTBEHHOCTU. B JaH-
HOVi CcTaTbe paccMaTpuBarOTCS BO-
MPOChI, CBSI3aHHbIE C HE3aKOHHbBIM
UCIMOIb30BaHNEM TOBAapHbIX 3Ha-

KOB, aBTOPCKMX MpaB v NaTeHTOB Ha
MapKeTriecax. Ha ocHose aHau-
3a cyjebHoV MpakTuKu KazaxcTaHa,
MEeXyHapoaHOro ofbiTa n HopMa-
TUBHbIX aKTOB MPeAIOxKeHbl MepbI
10 COBEPLUEHCTBOBAHMIO MPaBoOBO-
[0 peryimpoBaHus.

KnroueBbie cnoBa: vHTeseK-
Tya/lbHasi COGCTBEHHOCTb, Map-
KeTTI/IeNC, aBTOPCKOE MpaBo, KOH-
TpaakT, MpaBoBOe perympoBa-
Hue, 3/1EKTPOHHas KOMMEPLMS.

Annotation. The rapid growth
of e-commerce has  made
marketplaces a crucial part of
the modern economy. However,
their increasing popularity raises
significant legal challenges related
to intellectual property rights
protection. This article examines
issues  such as  trademark
infringement, copyright violations,
and patent misuse on marketplaces.
Based on an analysis of court
practice in Kazakhstan, international
experience, and existing regulations,
recommendations are provided for
improving legal regulation in this
area.

Keywords: intellectual
property, marketplace, copyright,
counterfeiting, legal  regulation,
e-commerce.
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QAZESPATENT

B yCnoBusix CTPEMUTENBHOMO PasBUTUSA SNEKTPOHHON
KOMMEpPLUMM MapKeTMIeNChbl CTann OAHUM W3 KIHOYEBbIX
9/1IEMEHTOB COBPEMEHHOW 3KOHOMUKMW. 3TN OHNaMH-MIaT-
(hopMbl NpefoCTaBAAT YA06HbIE peLleHnst Kak Ans npo-
[aBLOB, Tak W A5 MokynaTtesnei, oObednHssa X B eauw-
Ho umdpoBon cpefe. OaHaKo pocT MONyAsPHOCTU Map-
KETMNENCOB COMPOBOXAAETCH 3HAaYMTE/IbHbIMUW NPaBOBbI-
MU BbI30BaMU, OCOHBEHHO B 06M1aCTU MHTENNEKTYanbHON
COBCTBEHHOCTU. Mpo6nemMbl, CBS3aHHbIE C HE3aKOHHbLIM
MCMNOSIb30BaHMEM TOBApHbIX 3HAKOB, aBTOPCKWX MpaB u
NaTeHTOB, CTAHOBATCS BCE OONee akTyanbHbIMW KaK AnA
npaBoo6nafaTtenen, Tak u Ans perynsTopos.

MapkeTnnerncbl o6nagaroT YHUKaNbHOM CTPYKTYPOW, Mo-
3BONSAOLLEN NONb30BATENAM pa3MeLLaTb TOBapbl 1 yCnyrn
npaKkTuyecky 6e3 orpaHnyeHnin. 3To Co3aaéT yCnoBms ans
He0BPOCOBECTHOrO MOBEAEHNS, BKOYAsSH NMPOAAXKy KOH-
TpadakKTHOM MPOAYKLUMM WU HapyLLeHne aBTOPCKMX npas. B
TO e BpemMd OTCYTCTBME YETKMX MpaBuil 1 MexaHM3MoB
perynMpoBaHunst MPUBOAUT K TOMY, YTO MHOM1e NnaThopMbl
n36erat0T OTBETCTBEHHOCTM 3a pa3MellaeMblii KOHTEHT.
Bonpochb! 3awmuTbl npae MIC Ha MapkeTnneicax npuobpe-
TalT MEXAYHapOAHbIA XapaKTep, YTO TpebyeT KOMIMIeKC-
HOro noaxofa v BHeAPEHUSA yHLLNX NPaKTUK.

Llenb AaHHOM paboTbl 3ako4aeTcs B UCCNefoBaHUm
NPO6AEMHbIX acneKTOB (BYHKLMOHNMPOBAHMUS MapKeTnnen-
COB B KasaxcTaHe, CBA3aHHbIX C 3alUMTON NpaB UHTEeSIeK-
TyanbHOW COBCTBEHHOCTW, MpaB noTpebuTeneit U cobto-
[eHeM 3aKoHOoAaTeNbCTBA. Ha OCHOBe aHanmnsa cyaebHowm
NPaKTUKY, MEeXAYHapOAHOro OnbiTa W CYLECTBYHOLLMX
HOPMAaTUBHbIX aKTOB MPe/IOKEHbl KOHKPETHblE Mepbl,
HanpaBJ/ieHHbIE Ha yNyYlleHre NPaBoBOro perynvpoBaHng
MapKeTnNencoB.

[aHHas TeMa 0COHBEeHHO aKTyaNlbHa B KOHTEKCTE CTpaTe-
rMYecKmx Lenen KasaxctaHa no pasBuUTUKO MHHOBALMOH-
HOW 9KOHOMWKM 1 Nepexoay K MOAEeIM YCTONYMBOIO pocTa.
CospaHne HaZéxxHoW cucTeMbl 3aWmTbl npas NC Ha map-
KeTnnencax He TONbKO YKPENUT JOBEPME K LdPOBOMN TOp-
rOBJIE, HO M NOCMOCOBCTBYET NPUBIEUYEHWIO UHBECTULNIA 1
YKPENIeHWIO NO3NLKIA CTPaHbl Ha MEXAYHapO4HOW apeHe.

MapkeTnnencbl NpeacTaBnaArdT cobolt MHTepHeT-pe-
CypcC, NpeAHa3HavYeHHbI Ana céopa 1 06beUHEHN Mpo-
[aBLOB ¥ nokynaTefieil B BUPTyalibHOM TOProBoun cpeje,
BbINOJIHAA POMb NOCPEHNKOB, KOTOPble 06MeryatoT TpaH-
3aKuMM Mexay NpoAaBLIOM U MOKynaTesieM B PeXXUMeE OH-
JIanH. 3aKoHYWUAM NPOAYKTbLI? Hepes HeCKONMbKO YacoB Ky-
pbep AOCTaBUT KX A0 ABepu. Cnomanca TenedoH? [JocTa-
TOYHO OTKPbITb kaspi.kz 1 3akazaTb HOBbIN. Hy>KHO KynnTb
HOBOE NocTeNnbHoe 6enbe? Ero odeHb MHoro Ha Wildberries.

MosBneHVe MapKeTMNIENCOB, NMOMUMO MJIKOCOB UMEET
N HeraTuBHble adEKTbI KOTOPble KacatoTCs PasnuyHbIX
cep HauMHaa OT HapylleHMss npaB NpaBoobnafaTenen

WHTENNeKTyanbHOW COBCTBEHHOCTH, HapyLLeHs NpaB no-
Tpebutenei o co3gaHusa yaobHOW cpeabl AN HapyLleHms
3aKOHOAATENbCTBA.

MapKeTnnencbl UrpatoT KIHOYEBYHO POSib B COBPEMEH-
HOM UMMPOBOM MPOCTPAHCTBE, NPeAoCTaBNAs nnaThop-
Mbl A4/151 B3aMMOAENCTBMSA Mexxay NpofaBLamMu 1 Mokyna-
Tenamu. OgHaKo MX BAMAHWE BbIXOAMUT AaNeko 3a pamKu
TOproBnu. 3T NnathopMbl AO/KHbI aKTUBHO Y4acTBO-
BaTb B MPECEYEHUM HapyLLUEHNA MHTEeNNeKTyaabHOW Cob-
CTBEHHOCTM 1 06ecneyeHn 3alnTbl NpaB NoTpebuTenen,
a TakXke MHTepecoB rocygapcTea. bnarogaps BO3MOXHO-
CTV MOLEpPMPOBaTb KOHTEHT, yAandTb He3aKOHHble MaTe-
puanbl 1 orpaHMYMBaThb AOCTYMN K HUM, MapKeTnenchbl 06-
nafatoT MOLLHBIMW MHCTPYMEHTaMM AN NpefoTBpaLLeH NS
npaBOHapyLUEHWA.

HecMOTpst Ha 3TO, NMpakTMKa NMoKasblBaeT, YTO He BCe
nNaThopMbl MCMONb3YHOT 3TN BO3MOXHOCTU. B KasaxcTa-
He HEKOTOpPble MapKeTMNIEeNChbl MOIHOCTBIO OTKa3anuchb OT
MEeXaHM3MOB KOHTPOSA 3a COOMOAEHMEM 3aKOHOAATENb-
cTBa Pecny6nmnkmn KasaxcTaH, UrHopupys aaxe odumans-
Hble YBEJOM/IEHNS O HapYLUEHWAX, BKIKOYaa MMCbMEHHbIe
obpalleHns. Takoe 6e34eCTBME HE TONbKO CNOCOBCTBYET
pacnpoCTpaHeHuo KOHTpadakTHOM MpoayKUMKM W Hesa-
KOHHOIO KOHTEHTA, HO U CTaBUT NMof yrpo3y AoBepue Nosb-
30BaTenen K AaHHbIM nnathopmam. 3T0 co3gaeT A0MNos-
HUTENbHbIE PUCKM KaK A5 NpaBoobnagaTenen, Tak n ans
noTpebuTenel, KOTopble MOryT CTOMIKHYTbCS C TOBapamm
HeHaaneXallero ka4ecTsa uam ssBHbIMW Nogaenkamu.

CornacHo cTaTbe 1032 MpaxaaHckoro kofekca PK (Oco-
6eHHast YacTb)' 1 4. 3 cT. 44 3akoHa PK «O ToBapHbIx 3Ha-
Kax, 3Hakax 06Cny>KMBaHWA, reorpaduUeckmnx ykasaHusax
N HaMMEHOBaHUAX MECT MPOUCXOXAEHMA TOBapOB»” «To-
Bap ¥ ero ynakoBKa, Ha KOTOpbIX pasMelleHbl 6e3 corna-
cusl NpaBoobnaaaTens ToBapHbIA 3HaK MM 0603HaYeHMe,
CXOAHOE C HMM A0 CTeneHW CMeLIeHWSs, MPU3Hat0TCsa KOH-
TpadaKTHbIMY.

B cootBeTcTBUM C rnaBoi T «O6Lime NONOXKEHUNA» yKa-
3aHHOro 3akoHa, CTaTbs 1° onpefensieT UCKIYNTENBHOE
NMpaBoO Kak MMYLLIECTBEHHOE MpaBO BNajebLa Ha UCrnosb-
30BaHWe TOBAPHOrO 3HaKa WM HaMMEHOBaHWUS MecTa Npo-
NCXOXKAEHWS ToBapa Nto6biM CMOCOBOM MO CBOEMY YCMOT-
PEHNIO.

CornacHo nn. 9 cT. 1 Toro »e 3axkoHa*, ncnonb3oBaHme
TOBapHOro 3Haka, reorpanyeckoro ykasaHusa n HanmMeHo-
BaHWs MeCTa NPOUCXOXAEeHUs TOBapa OXBaTbIBaeT pas3me-
LLIEHME VX Ha TOBapax 1 Mpy oKas3aHW1 yCNyr, Ha ynakoBKax,
N3roTOBEHNE, MPUMEHEHNE, BBO3, XpaHeHWe, Npeasioxe-
HMe K NpoAaXke, MPoAaXKy TOBApOB C COOTBETCTBYHOLLIMMM
0603Ha4YeHVAMN, a TakXKe WCMONb30BaHWE B BbIBECKAX,
pekname, ne4aTHoOM NpoayKLUMW, AeNOBOM AOKYMEHTALMM U
NHOE BBeAeHNE B 060POT.

1 paxkaaHckuii kogekc Pecnybnmkm KazaxctaH (OcobeHHas yacTb) oT 1 urosist 1999 roga Ne409, cT. 1032 https://adilet.zan.kz/rus/docs/
K990000409_
2 3akoH Pecriybnvikn KasaxctaH oT 26 mons 1999 roga N°456, 4. 3, cT. 44 https://adilet.zan.kz/rus/docs/Z990000456_
3 3akoH Pecriybnvikn KasaxctaH oT 26 monsi 1999 roga N°456, ct. 1 https.//adilet.zan.kz/rus/docs/Z990000456_
4 3akoH Pecriybnvikn KasaxctaH oT 26 monsi 1999 roga N°456, ct. 1 https.//adilet.zan.kz/rus/docs/Z990000456_
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Kpome Toro, ctatbs 43 3aKoHa® ycTaHaBNMBaEeT OTBET-
CTBEHHOCTb 3a HapylleHue 3akoHoAaTeNbCTBa O TOBap-
HbIX 3HaKax, reorpa@uyeckrx ykasaHusx U HauMeHOBa-
HMAX MECT MPOMCXOXIEHWST TOBAPOB. Tak, HapylleHUeM
UCKIOYNTENbHOIO MpaBa Ha TOBApHbIM 3HaK WKW NpaBa
NoNb30BaHNSA reorpaduyeckuM ykasaHmeM 1 HauMeHoBa-
HVEM MecTa MPOUCXOXIEHUST TOBapa NpU3HaeTca BBeAe-
HMe nx B 060poT 6e3 cornacusa BnagensLa (npasoobnana-
Tens) B OTHOLLEHWUN OAHOPOAHbIX TOBAPOB WM YCAYT, a B
cny4ae o6LLIEN3BECTHOrO TOBAPHOr0 3HaKa — B OTHOLLEHMN
BCeX TOBApPOB W YCNyr. Takxe HapyLLleHNEeM UCKIFOYUTENb-
HOrO MpaBa CYMTAETCS MCMOb30BaHWe TOBAPHOro 3HaKa,
reorpauyecKkoro ykasaHusa 1 HanMeHoBaHUsA MecTa npo-
NCXOXAEHWA TOBapa B CPeACcTBax MacCoBOW MHMOpMaLMm
6e3 cornacvsa Bnagenblia.

Tak>ke aHanoru4yHbln MOAXOL 3asIOXKEH B OTHOLLUEHMMU
naTeHTHOro MpaBa, B 4aCTHOCTM B COOTBETCTBUM M. 1, CT.
15 MaTeHTHOrO 3akoHa Pecnybnnkm KazaxcTaH®: «/ltoboe
NNLO, UCNONb3YHoLLEEe OXpPaHsAeMbIi 06BEKT MPOMbILLNEH-
HOW COBCTBEHHOCTM B MPOTMBOPEYMN C HACTOALLMM 3aKo-
HOM, CUMTaeTCst HapyluMTeNeM UCKIHYMTENbHOro npaka
naTteHToo6nafaTens (HapywmTeseM OXpaHHOrO [OKYyMeH-
Ta).

HapylueHvem UCKNHOYMTENBHOrO MpaBa naTteHToobna-
Jatena (HapyLleHUeM OXpPaHHOro [OKYMeHTa) NpusHaeTcs
HecaHKLIMOHNPOBAHHOE M3rOTOBNEHWE, MPUMEHEHNE, BBO3,
XpaHeHune, NpefioXKeHne K Mnpofdaxke, Mpojaxka M MHoe
BBeflEHNE B rpaXkAaHCKWii 060pOT MPOAYKTa, CO3AaHHOMO
C UCMNOMNb30BaAHMEM OXPaHSAEMOro 06bekTa MPOMBbILLAEH-
HOW COBCTBEHHOCTW, @ TakXXe MpUMEHEHWE OXPaHAEMOro
cnocoba Unn BBeAEeHME B rpaXkaaHCKMIn 060pOT NPOAYKTa,
N3roTOBNIEHHOrO HEenocpPeACTBEHHO OXPaHSIEMbIM CMOCO-
60M. [1py 3TOM HOBbIA MPOAYKT CUMTAETCS MOSYYEeHHbIM
OXpaHsieMbIiM CMOCOBOM MpU OTCYTCTBMM [0Ka3aTeNbCTB
NHOrO.»

[na noHvMaHua maclTaboB Npobnembl KOHTpadakT-
HOW MPOAYKUMM CYUUTAD HEOOXOAMMbBIM MPOLMTMPOBATH
NpefcTaBUTENA MEXOYHAPOAHbIX U OTEYECTBEHHbIX BpeH-
[I0B B 06/1aCTV OXPaHbl U 3aLLMTbI MpaB UHTENNEKTYyanbHOM
cobcTBEHHOCTH XXaHaTa HypmarambeToBa «MexayHapoa-
Has opraHM3aumMsi SKOHOMWYECKOro COTPYAHWMYecTBa M
Pa3BWUTUS MPU3HAET MPOM3BOACTBO M PACMpOCTPaHeHue
KOHTpahaKTHOM NPOAYKLMM MO MUPY HapaBHE C OpraHn30-
BaHHOW NPECTYNHON AeATeNbHOCTbI. OHM NPOBENN UCCe-
[I0BaHWA MO AOXOAHOCTU OT pasHbIX BMAOB OpraH1M3oBaH-

HOW NMPECTYMHOM AEeATENBHOCTU U MPULLAK K BbIBOAY, YTO
npofia>ka KoHTpadakTa BbllLNa Ha NepBoe MecTo, onepe-
AMB pacnpocTpaHeHve MapyixyaHbl U reporHa BMecTe B3s-
ThIX»’,

KoHTpadakTHas NpoayKUMs COBMECTHO C HapylUeHWs-
MW NpaB Ha 06BbEKTbI UHTEeNEeKTyabHOM COGCTBEHHOCTM
(Yalle Bcero MMEeHHO ToBapHble 3HaKM) IBNSKOTCA OCHOB-
HbIMW HapyLLeHWUAMK, C KOTOPbIMK MOMb30BaTelb MOXET
CTONKHYTbCS Ha MapKeTnelcax.

KoHTpatakTHas npoayKLms npeacTaBnaeT coboit oaHy
M3 KJIOYEBbIX Yrpo3 [/1s1 9KOHOMMKM, 6e30MacHoCTU Mo-
TpebuTenein n MHTENNeKTyanbHon cobCcTBeHHOCTN B Ka-
3axcTaHe. B ycnoBusx pocta nonynsapHOCTU 9NEKTPOHHO
KOMMepUMM 1 MapkeTnneicos, npobnemMa pacnpocTpa-
HeHVs noaAeNbHbIX TOBApOB NPUOGPETAET elle 6OoMbLUYH
aKkTyanbHoCTb. ToNbKo 3a NepBbin KBapTan 2024 roaa v3
He3aKOHHOro 060poTa 6bI10 M3BATO 82 435 eAnHUL, KOH-
TpadakTHOM MPOAYKLUMM Ha CYMMY OKOMO 24 MAH TeHre®,
3TO CBWUAETENBCTBYET O MACLUTabHOCTU MPOBAEMbI U He-
06X0AMMOCTH €€ omnepaTMBHOIO pelleHnst. Kak 13BecTHO
MapKeTnneicel B KasaxcTaHe npefocTaBnatoT nnatdop-
Mbl 7151 pa3MellieH1st TOBapOB, OfIHaKO 3a4acTyto He ob/a-
AatoT 3OEKTUBHBIMU MeXaHN3MaMmn KOHTPONS KavecTBa
¥ NOASIMHHOCTM NPOAaBaeMoii NpoayKUmMK. Hanpumep, Han-
6osnee 4acTo NoAfenbIBatOTCS TOBapPbl M3BECTHbIX OPEH-
[0B, Takumx kak Chanel, Louis Vuitton n Puma®. 910 HaHo-
CUT 3HaYMTENbHbIN yLLep6 penyTaunmn npaBoobnagaTenen,
CHWXXasA UX [OXOAbl 1 AJOBEPUE CO CTOPOHbI MOTPEOUTENEN.
OTCyTCTBME TLIATENbHOM NPOBEPKM KOHTEHTA CNOCOOCTBY-
eT yBeInyeHnto o6opoTa noaaensHol NpoayKUmm, YTo noa-
pbIBaeT ycunans no 60pbbe ¢ KOHTpahaKToOM.

BMecTe ¢ TeM KoHTpadaKTHble TOBapbl, MOMUMO 3KO-
HOMMWYECKOro yllep6a, NPeACTaBAsSIOT CEPbE3HYHO Yrpo3y
N5 300pOBbA U 6e30macHoOCTU NoTpeduTtenein. OcobeH-
HO OMacHbl NoAAeNbHble MeAMKaMeHTbl, KOCMeTUYeCKme
cpefcTBa u TabadHble nsfenuns. B 2024 rogy ns o6opoTa
OblNM U3bATHI HeNeranbHble TabauHble U3AENNA HA CYMMY
15 MNpA TEHre, 4TO NOAYEPKMBAET MacLLTabbl NpotaemMbl’.
MopgaensHaa NpoayKUWs, He Npoxoasallas cepTuduKaLmio,
MOXET cofepXaTb TOKCWYHble BellecTBa W MPUYMHSATD
Bpe/ 3[40POBbIO, YTO TpebyeT onepaTUBHOMO BMellaTeb-
CTBa CO CTOPOHbI FOCYAaPCTBEHHbIX OPraHoB.

Takke KOHTpadaKT HaHOCUT 3HAYUTENbHbIA 3KOHOMM-
YECKMIN YPOH, B TOM YWCre 13-3a HefoMOoyYeHHbIX Hano-
FOBbIX MOCTYMEHWUI 1 CO3AaHMNA HEYECTHON KOHKYPEHLINN.

5 3akoH Pecnybmkn KazaxctaH ot 26 urosg 1999 roga N°456, cT. 43 https.//adilet.zan.kz/rus/docs/Z990000456_

6 3akoH Pecnybmkn KazaxctaH ot 16 urong 1999 roga N°427, n. 1, cT. 15 https://adilet.zan.kz/rus/docs/Z990000427_

7 CeTnaHa AHTOHOBa 1 AnvxaH CapueB, [logaenku B 6yTuKax 1 OHIalH: Kak KOHTpagaKTHas MpoayKUus nonajaet K kaszaxcTaHuam?
TengriNews (2024) https.//tengrinews.kz/kazakhstan_news/poddelki-butikah-onlayn-kontrafaktnaya-produktsiya-popadaet-547933/

8 KoHcTaHTuH BpoHoBCKui, KOHTpagaKT Ha 24 MiH n3bs/in U3 Ka3axcTaHCKOro 06opoTa 3a repsble Tpu mecsua 2024 roga, Zakon.kz
(2024) https://www.zakon.kz/proisshestviia/6433742-kontrafakt-na-24-min-izyali-iz-kazakhstanskogo-oborota-za-pervye-tri-mesyatsa-2024-goda.
html

9 Hukuta [Jpo6Hbi, Chanel, Louis Vuitton, Puma: kakum KOHTpagakToM Yalle Bcero ToprytoT B Anmatsl, Zakon.kz (2023) https:/www.
zakon.kz/obshestvo/6415607-Chanel-Louis-Vuitton-Puma-kakim-kontrafaktom-chashche-vsego-torguyut-v-almaty.htm/

10 VipuHa KanutaHoBa, Ha KpyrHbIX pbiHKax AsiMaTkbl ToproBasm nogaenbHbiMu curapetamu, Zakon.kz (2024) https.//www.zakon.kz/

sobytiia/6460231-na-krupnykh-rynkakh-almaty-torgovali-poddelnymi-sigaretami.htm/
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QAZESPATENT

Mo AaHHbIM MWHKUCTEPCTBA TOProBAW U UHTerpauun Pe-
cny6naunkmn KazaxcTaH, BBeieHne 06a3aTelbHON MapK1poB-
KM Taba4HblX M34eMi CNoCO6CTBOBANO YBENMYEHWNIO MO-
CTYNNEHW akLM30B Ha 25%'". 3To AeMOHCTPUPYeT HeobXOo-
OVMOCTb AanbHENLEero yCuneHnst KOHTposs 3a 060pOTOM
TOBapoB Ha MapkeTnneicax. Kpome Toro, exerogHbii
yliep6 OT pacnpocTpaHeHus KoHTpadakTa B KazaxcTaHe
COCTaBNSEeT OKOMO 50 MUNNMAPAOB TEHIE, YTO HEraTUBHO
OoTpaxkaeTcst Ha pPasBUTUM AOBPOCOBECTHOMO MPEeANpPUHN-
MaTenbCTBa.

Kak 6bl10 ykasaHo Bblille, He BCE MapKeTnenchbl nc-
NoSb3YyHOT CBOM BO3MOXHOCTWM MO 3aliMTe TOBApOB OT
KOHTPahaKTHOW NPOAYKLMM, HO eCTb U 3aKOHOMOCYLLIHbIE
npeacTaBUTENN OHMAAH TOProBbIX NAoWagoK. OgHUM 13
HUX ABNaeTca MarasunH Ha Kaspi.kz. Tak, anst Toro 4tobbl
Ha4yaTb CBOW MyTb GM3HECMEHa Ha JaHHOW TOProBoK no-
Laake Heobxo4MMO 3amnonHKUTL OPMY Ha NosyYeHne pas-
peLleHMa Ha MpoAaky TOBapOB OrpaHuYeHHbIX 6peHaoB
N NPUKPEnUTb MHPOPMaLMOHHOE MUCbMO OT NpaBoobtna-
naTenst TOBapHOrO 3HaKa, KOTOpbI MOATBEPXKAAET NpaBa
nocTaBLLMKa Ha npofdaxy Toeapa'? nnéo (ecnu Bbl NAaHn-
pyeTe NpoABUraTb CBOIN NYHbIN GpeHa) HEOBXOAMMO MONYy-
YWTb pa3peLlleHne Ha NpofaXky TOBaApOB Mo CBOMM OpeH-
noM B MarasuHe Ha Kaspi.kz, a 415 aToro Heo6xoamMmo yKa-
3aTb He TO/1bKO BVIH KOMNaHun HO 1 HOMEepP perncTpauum
CBUAETENbCTBA Ha TOBAPHbIM 3HaK, KOTOPbIN Bbldan Hauun-
OHasbHbIN MHCTUTYT MHTENNEKTYaNbHOM COBCTBEHHOCTH'S.
Taknm obpasoM MarasuH Ha Kaspi.kz cTapaeTcst orpagntb
noTpedtunTens Kak MMHUMYM OT KOHTpadakTHOW MpoayK-
unn. Ho He cMOTPA Ha NPUHATbIE MepPbl NPEAOCTOPOXHO-
CTW, BCe XXe 6bIBatOT MOMEHTbI HapyLLUEHWNS TOBapHbIX 3Ha-
KOB Aaxke B MarasuHe Ha Kaspi.kz 1 COOTBETCTBEHHO Haun-
HatoTCs cyaebHble TXKObl Mexay 6n3HecMeHamu. B cBsiam
C TeMm, 4TO B KasaxcTaHe HeT cneumannanpoBaHHbIX Cya0B
no MHTENNEKTyanbHON COBCTBEHHOCTK, CyaebHas NpakTu-
Ka AEMOHCTPUPYET CIOXHOCTb PeLLeHNst NoA0oBHbIX Aen,
OCOBEHHO KOrAa peyb MAET O 3allMTe TOBApPHbIX 3HAKOB.

OAHMM 13 ApKKMX nNpumepos ctano geno TOO «Sellers
(Cennepbl)» NPOTVB MHOMBUAYANBHOrO NPeAnPUHUMATENS
MegeToBa H.C. VicTewl Aokasan GakT He3aKOHHOI0 MCMNOoSb-
30BaHWsa ToBapHOro 3Haka «Cute Things» Ha nnatdopme
Kaspi.kz. Cyq nepBoi MHCTaHLMM NOCTAHOBWA B3bICKaTb C
OTBETYMKA KOMMeHcaumnto B paamepe 50 000 TeHre, oaHaKo

TpeboBaHMe UCTLA O B3bICKaHWW Boslee KPYNHON CyMMbl
6bI10 OTK/IOHEHO B CBSI3W C HEOCTATOYHOM AoKasaTellb-
HoW 6a301™. Cxoxas cuTyaumsa Habntoganace B gene TOO
"BRANDCUBE" npotums UM MBaHiok A.M., rae cyn Takxe Ya-
CTUYHO YAOBNETBOPUN TPebOBaHMUS UCTLA, B3bICKaB C OT-
BETUMKA KOMMEHCALMIO 3@ HapyLUeHWe UCKIIHOUNTENbHbIX
npas’'®.

[eno MaptbiHoBa M.A. npoTuB MM «BAND» YXymabeko-
Ba b.)K. cTano nmokasaTenbHbIM C TOYKM 3PEHUST HEOHXO-
OMMOCTW JOKYMEHTUPOBaHUS hakToB HapylueHnir. McTel
nNpefbaBu A0Ka3aTeNbCTBa HE3aKOHHOMO WMCMONb30Ba-
HMA ero ToBapHOro 3Haka «Yyfo AoM» Ha MapkeTnneice
Kaspi.kz, Bkntoyast CKpUHLLIOTbI 1 Yekn. Cya NpusHan aen-
CTBWS OTBETUMKA HE3AKOHHbBIMW 1 06513aN NPEKPaTUTb UC-
NoMb30BaHWe TOBApHOro 3HaKa, a TakyKe BbIMNaTUTb KOM-
neHcaymto'®.

CnoXHOCTM BO3HMKAOT M B BOMpocax onpeaene-
HUSA pasMepa KoMmMeHcauun. Hanpumep, B gene TOO
«BRANDCUBE» npotus MM Tycanuesoit M.T. («<MycTacda»)
CYA CHU3UN pasmep KOMNeHcauUmu, 3asBNEHHON UCTLIOM, C
500 000 TeHre o 100 000 TeHre, yunTblBaa HeLOCTATOY-
HYtO 060CHOBAHHOCTb 3asBIEHHONO yillepba'”.

MepcnekTuBbl pelleHns npobnemMbl KoHTpadakTa B
KasaxcTaHe TpebyroT KoMmnekcHoro noaxoaa. OaHow n3
KOYEBbIX MEP ABMSETCA BHEAPEHNE 06si3aTeNIbHON Map-
KWPOBKM TOBAPOB, YTO MO3BOMSET OTCNEXMBATb WX MyTb
OT NPOV3BOANTENS A0 KOHEYHOrO NoTpebuTens. BeeaeHne
LUMdOPOBON MapKUPOBKK, Kak 3TO 6bINo cenaHo B chepe
TabauHbIX N34enuii, [oKasano cBor 3MMOEKTUBHOCTb, CHU-
»asi 06bEMbI HeferaabHoOro o6opoTa 1 NoBbllas NocTy-
MAEHNA B BHOXKET.

OfHaKo OOHOM MapKMpOBKWM HeAOoCTaTo4HO. [ocynap-
CTBY HEOOXOAMMO Y>XKECTOUUTb OTBETCTBEHHOCTb Map-
KETNNEeNCoB 3a pasMellleHne KOHTpahaKTHOW NpoayKLMK.
Ha 3akoHo#aTenbHOM YpOBHE BaXKHO pa3paboTaTb HOp-
Mbl, 0653bIBatoLLMe NNaTHGOpMbl MPOBEPSTL NPOAABLIOB M
MX TOBapb, @ TakXKe BBOAWTb MeXaHU3Mbl MOHUTOPUHIA 1
OUNbTPaLUUN KOHTEHTA. [pYMEPOM MOXET CNY>KUTb OMbIT
EBponelickoro Cotosa, rae BHeapeHue Digital Services Act'®
06513210 LmMdpoBble NnaThopMbl 6o/1ee akTMBHO 60POTLCA
C HEe3aKOHHbIM KOHTEHTOM, BK/tOYast KOHTpahaKTHble To-
Bapbl.

MoMMMO 3aKoHOAATENbHBIX Mep, 3HaYUTENbHOE BHU-

11 AHzpeit [Jrocynos, YeunnuTe 60pb6y ¢ KOHTpaakTHou npoaykumesi nopyymnn Omxac bekteHos, Zakon.kz (2024) https.//www.zakon.kz/
sobytiia/6441403-usilit-borbu-s-kontrafaktnoy-produktsiey-poruchil-olzhas-bektenov.htm/

12 Kaspi 'z, Kak nonyynTs paspeLueHne Ha npodaxy ToBapoB OrpaHn4eHHbIX 6peHAoB B MarasuHe Ha Kaspi.kz, https://quide.kaspi.kz/
partner/ru

13 Kaspi ', Kak npogaBaTh ToBapbl cBOEro 6peHaa B MarasuHe Ha Kaspi.kz?, https://guide.kaspi.kz/partner/ru/shop/goods/q2841

14 Leno N°7119-24-00-2/9213 ot 05 ceHTsI6psi 2024 roga, pacCCMOTPEHHOE CreLmnann3npoBaHHbIM MEXParioHHbIM 9KOHOMUYECKUM CyjOM
. ACTaHbl.

15 Leno N°3971-24-00-2/4139 ot 10 pekabps 2024 roga, pacCMOTPEHHOE MeXParioHHbIM S3KOHOMUYECKM CyAoM KocTaHarcKov 06/1acTu.
16 Leno N°7575-24-00-2/2112 ot 23 ceHTsi6ps 2024 rofa, pacCMOTPeHHoe AniaTayckum parioHHbIM CyAq0M ropoga AnmaTsbl.

17 Leno N°1513-24-00-2/1835 ot 9 ceHTabps 2024 rofja, pacCMOTPeHHOe creymani3npoBaHHbIM MEXPaioHHbIM 3KOHOMUYECKUM Cy0M

AKTHOOUHCKOM 061aCTH.

18 3akoH o ynepossbix yenyrax EC (The Digital Services Act) oT 17 ¢pespansi 2024 roga https://commission.europa.eu/strategy-and-policy/

priorities-2019-2024/europe-fit-digital-age/digital-services-act_en

1/2025 9



AKTYAJIbHAA TEMA

QAZE5SPATENT

MaHue cnefyeT yAenUTb MOBbLIWEHWUO OCBEAOMIEHHOCTH
noTpebuTenei. FocyaapCTBEHHbIE M OOLWECTBEHHbIE Op-
raHV3auumM AO0MKHbI OpPraHWM30BbIBaTb 06pa3oBaTe/lbHbIe
KaMnaHuy, HanpaBfieHHble Ha O6yYeHMe rpaxkgaH TOMY,
Kak pacrnosHaBaTb NOAAENKM U n3beraTb 1x MNOKYMnKu. o-
KynaTensam pekomeHayeTcs obpalaTb BHYMaHWe Ha LieHo-
Bble aHOManuu, penyTaumnto NpoLaBsLa, a TakxXe Hanunyne
cepTMdmKaToB MM MapKMPOBKM Ha npoaykumn. NHbop-
MUPOBaHWE HacefleHUs MOMOXET COKpPaTWUTb CMpoc Ha
KOHTPaaKTHble TOBapbl, YTO ABMSETCA BaXKHbIM LLAromM B
6opbbe C UX pacnpoCTPaHEHNEM.

Taknm 06pasom, peLleHne nNpobrembl KOHTpadakTa Ha
MapKeTrnencax BO3MOXHO TOSIbKO NP YCIOBMU CKOOPAMN-
HVMPOBAHHbIX YCUAWUIA rOCYAapCTBa, 6u3Heca 1 06LIeCTBa,
HanpaB/IeHHbIX Ha YXECTOYeHNe KOHTPOSISA, BBEAEHWE CO-
BPEMEHHbIX TEXHOMOIMIA 1 MOBbILLEHWE YPOBHA NOTpebu-
TeSIbCKOW MPaMOTHOCTM.

MapkeTnnencbl, ABAAACL MNOCPeAHUKAMU MeXay Mpo-
JaBlLaMu 1 NOKynaTensaMKn, YacTo CTaKMBAKOTCA C Mpo-
61emMamu, CBA3aHHbIMU C HapylleHVeM MnpaB noTpebuTe-
nel. Hanbonee 4acTbiMu HapyLLEHUSMM ABASKOTCA Npoaa-
»Ka HeKadeCTBEHHbIX TOBApPOB, OTCYTCTBME MHMOpMaLUm
0 MpoAaBUax, CNOXHble NpoLUeaypbl BO3BpaTa TOBAPOB U
HeOCTOBEPHbIE OMUCaHNS NPOAYKLMM.

OnHUM 13 NpumepoB asnsieTes feno TOO «Sellers (Cen-
nepbl)» NpoTuB WM Baneesa M.A,, rae ucTel yTBepxxaan,
4YTO TOBapbl, peanusyemble B MarasuHe Ha Kaspikz, He
COOTBETCTBOBANM 3asB/IEHHbIM xapakTepucTukam. Cypa
yKasan Ha HeAoCTaTOuYHYIO AoKasaTesbHyto 6a3y MCTua,
noAYepKHYB, YTO MapKeTMeicbl 0653aHbl NPeoCTaBNAThL
nokynaTtensm JOCTYN K MOHOW U AOCTOBEPHOM MHMOpMa-
Lmn o ToBapax (PewweHne N@7113-24-00-2/10746, 2024).

[pyrasg npobnema 3akitodaeTca B HEAOCTYMHOCTU
MEexaHVM3MOB BO3Bpara. byay YecTeH, CaM NIMYHO CTanku-
BasiCs C HEMPUATHBbIM MOMEHTOM, KOTZJa HE CMOI BEPHYTH
TOBap HeHaAnexallero kayecTBa 13-3a OTCYTCTBUS HEO6-
XOAMMBbIX MpOoLeflyp CO CTOPOHbI MPOAABLIOB U Aaxe Mow
[0BOAbI U CCblNkM Ha cT. 30 3akoHa «O 3alyute npas Mno-
Tpebutene» He UMeNV HUKaKoro aBTopuTeTa A5 NpoaaB-
ua. Takne AenNCTBMA CO3AA0T He TOMbKO FOPUANYECKNE, HO
1 penyTaLWOHHbIE PUCKK ANS NNaThopM.

Mpobnembl 3alWmTbl NpaB MNoTpebuTenen Ha Map-
KeTnnencax yKkasblBatOT Ha HEOOXOAMMOCTb 3akoHOAa-
TeNbHOro BMellaTeNbCcTBa. BBefeHWe CTaHLapToB Kade-
CTBa OOCNY>XMBaHWSA, NMPO3padHbiX Mpoueayp BO3BpaTa
M OTBETCTBEHHOCTW 3a HEAOCTOBEPHYH MHMOPMaUMIO O
TOBapax MOMOXET MUHMMU3MPOBATb PUCKU N 3aLUMTUTL
npasa NnokynaTtenen.

MNpogaxka 3ampellEHHbIX TOBAapOB Yepe3 MapKeTmnnei-
Cbl OCTaéTca oflHOW M3 Hambonee OCTpbIX Npobnem. Ha-
npUMep, Ha OAHOW BeCbMa NonynspHO MiaThopMe MOXKHO
3aKasaTb SNEKTPOHHbIE CUrapeTbl U BEWMbl, KOTOpble 3a-
npeLleHbl K npoaaxe B KazaxcTaHe. KOHEYHO MOWMCKOBUK
He BbIAACT cpasy Xe ToBap Mo 3anpocy «Benmn», HO AOCTa-

TOYHO MOTPATUTb Mapy ULIHMX MUHYT B MOUCKE 3aByanu-
pOBaHHOM nHMopMaLmmn 1 BoT Tebe «4exon Ha 10 000 3aTa-
YKEK» C COOTBETCTBYHOLLIMMM MONOXKUTENBHBIMM OT3bIBAMMU.
3anpelleHHble ToBapbl NPeacTaBNsAOT CEPbESHYIO Yrpo3y
[Ns1 3A0POBbsI MOTPebUTENEN M HapyLlaroT AENCTBYOLLee
3aKoHOAaTeNbCTBO. [lofobHble Cclydan ykasblBakoT Ha
cnabblii KOHTPOMb CO CTOPOHbI MAAaTMOPM, KOTOpble He
obecneunBatoT 3 heKTUBHYHO NPOBEPKY KOHTEHTA, pa3me-
LLlaeMoro npofaBLamu.

OCHOBHbIMW MPUYMHAMK OaHHOM Mpo6aeMbl ABASHOT-
€Sl OTCYTCTBME HafEXHbIX anropyTMOB aBTOMATUYECKOWM
NpOBEPKM TOBAPOB M crnabas cnmcteMa OTBETCTBEHHOCTMU.
MnaTdopMbl peiko NprBeKakTCa K OTBETCTBEHHOCTM 3a
pasMellieHne 3anpeLleHHO NPOayKLMM, YTO CO3Aa€ET bna-
ronpuUsTHbIE YCOBMA A9 HeJOBPOCOBECTHbIX MPOAABLIOB.

PelleHne npobnembl TpebyeT BHEAPEHWUS COBPEMEH-
HbIX TEXHONTOTUIA MOHUTOPWHIA, TakKMX Kak CUCTEMbI UCKYC-
CTBEHHOIO WHTENNEeKTa, KOTOpble CMOCO6GHbI aHanM3mpo-
BaTb M306pPaXKeHNsT 1N ONUCaHMA TOBapOB Ha Hanudue 3a-
NpeLIEHHbIX aneMeHToB. Kpome Toro, HeobxoamMbl 6onee
YKECTKME CaHKLMM B OTHOLLEHMN NnaThopM, He cobntoaa-
FOLLIMX 3aKOHOoAaTeNbHble TpeboBaHWs. IprMepoM ycneLw-
HOW MpaKTUKIM MOTYT CY>WTb CTpaHbl EC, rae nnatdopMmbl
0653aHbl yAansaTb 3anpelléHHbli KOHTEHT B TedeHue 24
4acoB C MOMEHTA BbISAB/IEHNS.

COTPYAHMYECTBO MEX /Y FrOCY1apCTBEHHbIMM OpraHamu,
NpaBOOXpPaHUTENbHbIMM CTPYKTYPaMn 1 MapKeTnnencamm
ABMAETCA KIHOYEBbIM DAKTOPOM [N COKpaLLEHNST 06bE-
MOB peanusaunn 3anpeLléHHbIX TOBapoB. YCTaHOBEHWE
YETKMX PErynATOPHbIX PaMOK 1 obecnevyeHne NpospadHo-
CTUW Npoueayp MOHUTOPMHIa MOMOryYT co3aaTb 6onee 6es-
OMnacHyto cpeay Ans notpedutenei.

MNoaBoast UTOMW UCCNENOBAHMSA, MOXHO OTMETUTb, YTO
MapkeTnnencbl B KasaxcTaHe WrparoT BakHYHO posib B
3NEKTPOHHOM KOMMEpPLIMK, HO B TO K€ BpPeMsi OCTatoTcs
nnaTdopmamu, Ha KOTopbIX dMUKCHUpyeTcs 60fbLLIOe KOMW-
4ecTBO HapyLleHu. OCHOBHbIe MPOGIEMbI BKIHOYAKOT pac-
npocTpaHeHe KOHTpadakTHOM MNPOAYKLMKM, HapyLLeHWs
npaB noTpebuTenein M 3akoHoAaTeNbCTBA, B TOM 4uche
HanoroBoro. 9T MGakTopbl CO3Aat0T 3HAaYNTENbHbIE PUCKM
Kak 019 rocyfapcTBa, Tak v Ans rpaxkaaH.

OAHaKo BaXKHO MOAYEPKHYTh, YTO MapKeTnAenChbl ABNs-
FOTCS HEOTBHEMJSIEMOM YaCTb) COBPEMEHHOW SKOHOMUKM.
OHW cnoco6CTBYIOT Pa3BUTUIO MANoro U cpefHero 61usHe-
Ca, MpeAoCcTaBAs MM AOCTYN K LUMPOKOWN ayAnTOPUM, a Tak-
»Ke UrparoT BaXKHYHO posib B (DOPMUPOBAHUM BHOIXKETHbBIX
nocTynneHuin. Hanpumep, abCoNtoTHbIM MAEPOM MO Ha-
NOroBbIM oTYMCneHnam B 2023 roay ctan Kaspikz (Bkto-
yas Kaspi MaraswuH, Kaspi Travel, Kolesa), HanpaBuBLUNiA B
6romkeT KazaxcTaHa 6onee 102,7 Mnpa TeHre. B naTépky
nmpepoB Takxke Bownu Wildberries.ru (13,5 mnpa TeHre),
Ozon.kz (5,2 mnpa TeHre), Olx.kz (NoyTn 3 MNpAa TeHre) u
Halykmarket.kz (okono 996 MnH TeHre)™.

[Ons pelleHnst CcyLLecTBYHOLMX NPo6ieM HeobXoaMMo

19 Ranking.kz, Jlngepbi pbiHKa: Kakue MapKeTraeicbl KazaxcTaHa nnatsat 60/blie Bcero Hanoros? (2024) https.//ranking.kz/rankings/
banking-and-finance-rankings/lidery-rynka-kakie-marketpleysy-kazahstana-platyat-bolshe-vsego-nalogov.html
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BHEAPWTb P Mep, KOTOPble MO3BONAT CYLLECTBEHHO Yy4-
WNTb cUTyaumto. Bo-nepBblX, CTOMT 06paTUTb BHUMaHME
Ha MeXAyHapOAHbI OMbIT, B YaCTHOCTW, MPUHSTL aHanor
3aKOHa 0 UMGbPOBbIX yCnyrax, Kak aTo caenaHo B EBponein-
ckoMm Cotose B 2024 rofly. 3TOT 3aKOH perynmpyeT aedateslb-
HOCTb UMMbPOBbIX NnaTthopMm, BKIKOYAA MapKeTnIenchl, 1
0693bIBaeT WX yAansaTb HE3aKOHHbIA KOHTEHT B KpaTyait-
LUME CPOKK, YTO MOXKET CTaTb 3P HEKTBHBIM NHCTPYMEH-
TOM 1 B KazaxcTtaHe.

Bo-BTOpPbIX, CneayeT BHEAPUTL 06A3aTeNbHYHO BEPUDOU-
KauuWto NpofaBLIOB 1 UX TOBapoB. Hanpumep, MapkeTnnen-
Cbl MOryT TpeboBaTb He TONbKO CepTUdUKaTbl Ha ToBap-
HbIA 3HaK MarasuHa, Ho 1 IMUEH3WOHHbIe CornaLleHns unm
MHble JOKYMEHTbI, MOATBEPXKAAOLLME 3aKOHHOE MPaBo Ha
peanunsaLmio KOHKPETHOIO TOBapa, BKJIKOYasA MLEH3MN Ha
MCNONb30BaHNe TOBApPHOroO 3HaKa UM 06bekTa NPOMbILL-
NeHHOW COBCTBEHHOCTK, ECNM TOBap NoanafaeT nof oxpa-
Hy B Ka4ecTBe 06bekTa NaTeHTHOro NpaBa. Takon NoAxoA
MOMOXKET OrpaHNYUTb PacnpoOCTPaHeHWe NOAAENBHON NN
He6e30MacHOoW NPOAYKLMH.

B-TpeTbux, HEOOXOAMMO YXKECTOUMTb NpaBuia paboThbl
MapKeTMneincoB, BKOYasi BBeAEHVE CONMAApHOA OTBeT-
CTBEHHOCTM MIaTHopM M NPOAABLOB 3a HapyLIEHUs UH-
TennekTyanbHoM cCO6CTBEHHOCTN. 3TO MO3BOMNT CTUMYNN-
poBaTb NNaTMOPMbI K aKTMBHOWM paboTe Mo NpeaoTBpaLLe-
HWIO HapyLLeHWn. Hanpumep, Takmne Mepbl MOTN 6bl BKIHO-
YaTb KpyMHble WTpadbl 3a HeCco6IK0AeHNe NpaBua UK 3a
pa3MeLLeHne KOHTPadakTHbIX TOBapOB.

B-TpeTbux, UMEET CMbICN pacCMaTpmBaTh BBeeHWe Co-
NIMO@PHON OTBETCTBEHHOCTM MApPKETMIENCOB M MPOAaBLIOB
B Clyyasnx, koraa nnathopma He pearmpyeT Ha obpalleHus
O BO3MOXHbIX HapyLUEHWAX NPaB Ha MHTENNEeKTyanbHYyr
COBCTBEHHOCTb. B Takmx cUTyalmsax MapKeTnienc Mor 6bl
NpUOCTaHaBNMBaTb AEATENbHOCTb  COOTBETCTBYHOLLErO
npofaBLa A0 BbIACHEHUS 0OCTOATENLCTB W pa3peLleHus
crnopa. OAHaKO OTBETCTBEHHOCTb MNaTHOpMbl HacTynana
Obl TONBKO B TOM C/ly4ae, eCnv Ha o6pallieHnst npaBoobna-
[aTtenen He NOCNeAoOBan0 Haanexatllen peakuum co CTo-
POHbI aAMUHUCTPaLMK MapKeTn/enca. Takon NoAxoq CTU-
Myn1poBan 6bl NnathopMbl K 6onee akTMBHOMY y4acTuHO
B NPefoTBPALLEHNN HAPYLLIEHWI 1 3aLLUUTE MHTENNIEKTYa b
HOW COBCTBEHHOCTY.

YeTBEPTOE MPEAIOKEHME - CO3AaHME TMYHOIO KabnHeTa
6peHaa, KOTopbIi NO3BONUT BNajesbliaM TOBapHbIX 3Ha-
KOB BMAETb MHOOPMaUMO 0 Bcex obuumanbHbIX NpoaaB-
Lax ux npoayKumn. Takol MHCTPYMEHT MOBbICUT NpPO3pay-
HOCTb paboTbl MnaThopM M MO3BOAMT HBpeHaaM ObicTpee
pearvpoBaTb Ha HapyLUEHWS.

HakoHel, HeEOH6XOAUMO YCUIUTb COTPYAHUYECTBO MEX-
[y TOCY[apCTBEHHbIMW OpraHamu W MapkeTnnencamu.
BHeApeHMe COBPEMEHHbIX TEXHOMOMMA  MOHUTOPWHIG,
TaKMX KaK MCKYCCTBEHHbIV MHTENNEKT N5 aHanmMsa pas-
MELLEHHOrO KOHTEHTA, a TakyKe perynsipHble MPOBEpPKM CO
CTOPOHbI PEryMpYoLLMX OpraHoB MOMOryT o6ecneynTb
cobMofieHe 3aKoHOAATeNbCTBA W 3alUMTy MpaB Bcex
YYaCTHUKOB PbIHKA.

TakvM 06pa3oM, KOMMIEKCHbIN NOAXOM, BKIHOYAOLLMIA
3aKOHOAATENbHbIE, TEXHONOMMYECKNE 1 OPraHN3aLUMOHHbIe
Mepbl, MO3BOIUT CO3/aTb 6€30MacHyrO 1 MPO3PaYHyHo Cpe-
4y ANA 9NeKTPOHHOM TOproe/n B KazaxcTaHe.

CrnUcoK Ucnosb3oBaHHbIX UICTOYHUKOB

1. MparkaaHckuin  kodekc Pecnybnnkn  KasaxcTaH
(Oco6eHHasn yacTb) oT 1 nrona 1999 ropa N2409, ct. 1032
https://adilet.zan kz/rus/docs/K990000409_

2. 3aKkoH Pecnybnukn KasaxctaH oT 26 utona 1999
roga N2456, cT. 1, cT. 43, cT. 44 https://adilet.zan.kz/rus/
docs/Z990000456_

3. CeetnaHa AHTOHOBa W AnunxaH Capwes, lNogaen-
KW B ByTUKax ¥ OHNaWH: Kak KOHTpadakTHas NpoayKums
nonagaeT K kasaxctaHuam? TengriNews (2024) https:/
tengrinews.kz/kazakhstan_news/poddelki-butikah-onlayn-
kontrafaktnaya-produktsiya-popadaet-547933/

4. KoHcTaHTUH BpoHoBcKMiA, KoHTpadakT Ha 24
MITH U3BANW M3 Ka3axCTaHCKOro 06opoTa 3a nepeble Tpu
Mecsua 2024 ropa, Zakon.kz (2024) https://www.zakon.
kz/proisshestviia/6433742-kontrafakt-na-24-mln-izyali-iz-
kazakhstanskogo-oborota-za-pervye-tri-mesyatsa-2024-
goda.html

5. HwkunTa JpobHbl, Chanel, Louis Vuitton, Puma: Ka-
KM KOHTpahaKTOM Yallle BCero ToprytoT B AnMathbl, Zakon.
kz  (2023) https://www.zakon.kz/obshestvo/6415607-
Chanel-Louis-Vuitton-Puma-kakim-kontrafaktom-
chashche-vsego-torguyut-v-almaty.html

6. NpurHa KanutaHosa, Ha KpynHbIX pbIHKax AnMaTbl
TOproBanu nofaenbHbIMU curapeTamu, Zakonkz (2024)
https://www.zakon.kz/sobytiia/6460231-na-krupnykh-
rynkakh-almaty-torgovali-poddelnymi-sigaretami.html

7. AHapen [tocynoB, Ycunutb 60pbOy C KOHTPa-
(akTHOM mpoayKumern nopyymn Onxac bekteHos, Zakon.
kz (2024) https://www.zakon kz/sobytiia/6441403-usilit-
borbu-s-kontrafaktnoy-produktsiey-poruchil-olzhas-
bektenov.html

8. Kaspi 'va, Kak nony4nTb paspelleHne Ha npoaa-
Ky TOBapOB OrpaHnyYeHHbIX 6peH1oB B MarasmHe Ha Kaspi.
kz, https://guide kaspi.kz/partner/ru

9. Kaspi ['ma, Kak npogaBaTb TOBapbl CBOEro bpeHia
B MarasuHe Ha Kaspi.kz?, https://guide.kaspi.kz/partner/ru/
shop/goods/q2841

10. 3akoHoumdposbixycnyrax EC (The Digital Services
Act) oT 17 deBpana 2024 roaa https://commission.europa.
eu/strategy-and-policy/priorities-2019-2024/europe-fit-
digital-age/digital-services-act_en

11. Ranking.kz, Jlngepbl pbiHKa: Kakue MapKeTnnen-
cbl KasaxcTaHa nnataT 6onblie Bcero Hanoros? (2024)
https://ranking.kz/rankings/banking-and-finance-rankings/
lidery-rynka-kakie-marketpleysy-kazahstana-platyat-bolshe-
vsego-nalogov.html

1/2025 "



AKTYAJIbHAA TEMA

QAZE5SPATENT

HAYYHO -MPAKTVYECKVIA XKYPHA «MHTENNEKTYAJIbHASA COBCTBEHHOCTb KASAXCTAHA»

QAZESPATENT

ARTYAJ/IbHASl TEMA

12

Artificial Intelligence and Intellectual Property

in Kazakhstan: Legal Challenges and
Global Perspectives

Annotation. The article examines the legal aspects of artificial intelligence (Al) and intellectual property
(IP) in the context of Kazakhstan, taking into account global trends. It highlights the country's attempts to
regulate Al through the "Concept for a Legal Policy until 2030," which aims to establish clear rules on liability
and ownership of intellectual property generated by Al.

The article compares Kazakhstan's approach to international regulations such as the EU's Al Act and
discussions held at the World Intellectual Property Organization (WIPO), emphasizing the importance of
harmonizing national policies with global standards.

Key issues include the absence of legal recognition for the works generated by artificial intelligence (Al),
the difficulty in identifying human and machine contributions to the creation of content, and uncertainties
regarding liability allocation when Al systems cause harm.

Keywords: artificial intelligence, intellectual property, copyright.

AHpgatna. Makanaga >kacaHfbl MHTENNEKT (XKM) MeH 3UATKEPAIK MEHLUIKTIH KYKbIKTbIK acrekTinepi
>xahaHAbIK ypAicTepAi eckepe OTbIpbIn, KadakcTaH KOHTEKCTiHAE KapacTbipbinagsl. OHAa KasakcTaH-
HbIH "2030 XbliFa JeViHI KYKbIKTbIK casicaT TV KbipbiMAamach!" apkbiibl XKW-Abl peTTey spekeTTepi Kep-
CETI/IreH, 01 XKVI-MeH KypbiiFaH 3UATKEPIIIK MEHLLIKTIH XXayarkepLuiiri MeH WesiriHiH HaKTbl epexxesnepiH
6enrineyre 6arbiTTaaraH. Makanaga KazakctaHHbiH EOQ-HbIH »acaHAbl UHTENEKT Typasibl 3aHbl CUSIKTbI
XallblKapasiblK HOPMaTUBTIK aKTinepre keakapachl MeH [YHWEeXY3IiNiK 3UATKEP/IIK MEHLUIK YHbIMbIHAA
([A3MY) eTkisineTiH nikipTanactap YATTbIK casicaTTbl KahaHAbIK CTaHAapTTapFa ColkeCcTeHAipyAiH MaHbI-
34blblFbiHa 6aca Hazap aygapblnagbl. Herisri macenenepre xacaHfbl MHTE/IEKT apKblibl XacasFaH
JKYMbICTapAbl 3aHAb! TypAe MoMbiHAamay, ajaM MeH MaluvmHanapAbiH MasMyHbl KypyFa KOCKaH y/eciH
aHbIKTayaarbl KWbIHAbIKTaP xaHe XKV xxyrenepi 3usiH KeNTIPETIH XaFAanaapaa xxayankepLuinikTti 6esyre
KaTbICTbl 6EriCI3AIK XaTa/bl.

Kint cesgep: xxacaHzbl MHTENNIEKT, 3UATKEPIIIK MEHLLIK, aBTOPJIbIK KYKbIK.

AHHOTayus. B cTaTbe pacCMaTpyBaKOTCS NPaBOBbIe aCreKTbl MCKYCCTBEHHOrO uHTenekTa (M) v uH-
Te/INEKTyanbHou co6eTBeHHoCTH (VIC) B KOHTEKCTe KazaxcTaHa C y4eToM rnobasibHbIX TeHAEHLUA. B HeM
OCBeLLarOTCS MOMbITKKU CTpaHbl perynmnposaTtb VIV ¢ nomollbto "KoHuerimm npaBoBov noamtku o 2030
roga', Kotopasi Harpa/ieHa Ha yCTaHOBJIEHNE YETKMX MpaBul OTBETCTBEHHOCTY U BI8AEHNS MHTENIEKTY-
asbHOM CO6CTBEHHOCTbBIO, CO3AaHHOV C MOMOLLbHO VN

B cTatbe cpaBHMBaeTCA MoAxos KasaxcTtaHa K MexXAyHapOAHbIM HOPMAaTUBHbIM aKTaM, TaKMM Kak
3akoH EC 06 UCKYCCTBEHHOM WHTEITIEKTE, U ANCKYCCUM, MPOBOAUMbIE BO BecemMupHOU opraHusaumm nH-
Te/INEKTYaIbHOM co6CcTBEHHOCTM (BOMC), NogYepKMBaeTCs BaXXHOCTb MNPUBEAEHMS HALMOHabHO Nou-
TUKM B COOTBETCTBME C r7106a71bHbIMUY CTaHAapTaMu.

KntoyeBble npobembl BKIKOYaKT OTCYTCTBUE HOPUANHECKOIO NPU3HaHUs paboT, CO34aHHbIX C MOMO-
11{bKO UCKYCCTBEHHOIO MHTENnexKTa (M), TpyaHoCTH ¢ onpeaeneHmemM BKaaAa YenoBeka u MallvH B CO-
3/aHne KOHTEHTa, a TaKxXe HeonpeaesieHHOCTb B OTHOLUEHUM pacripefesieHnss OTBETCTBEHHOCTH B Tex
cryyasix, korga cuctembl VW HaHOCAT yiepo.

KnroueBbie cioBa: CKYyCCTBEHHbIV MHTENINIEKT, UHTEIEKTYalbHasi CO6CTBEHHOCTb, aBTOPCKOE MPaBo.
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Introduction

Artificial intelligence (Al) has emerged
as a cornerstone of the Fourth Industrial
Revolution, transforming industries,
reshaping economies, and redefining
societal structures. As Al technologies
proliferate, they offer unprecedented
opportunities for innovation but also
pose profound legal, ethical, and
regulatory challenges.

Kazakhstan has recognized the
necessity of regulating artificial
intelligence (Al) through its Concept for
a Legal Policy until 20307, emphasizing
the need for a comprehensive legal
framework to address emerging
challenges in Al and robotics. In
particular, the government has identified
two key factors necessitating such
regulation: first, the establishment of
clear guidelines for liability distribution
in cases where Al or robotic systems
cause harm, ensuring accountability
and legal clarity; and second, the
determination of intellectual property
rights ownership for works created
with Al involvement, addressing
complexities related to authorship and
innovation. These considerations reflect
Kazakhstan's commitment to fostering
a balanced and legally sound approach
to Al governance, aligning with global
efforts to regulate the rapidly advancing
field of artificial intelligence.

Globally, jurisdictions such as the
European Union and the United States
have taken steps to address Al's
implications forintellectual property. The

European Union's proposed Al Act? for
instance, represents a comprehensive
attempttoregulate Al technologies while
balancing innovation and accountability.
Similarly, organizations like the World
Intellectual ~ Property  Organization
(WIPOQ) have initiated discussions on the
intersection of Al and IP emphasizing
the importance of international
cooperation®. By examining these global
efforts, Kazakhstan can gain valuable
insights and develop a forward-looking,
adaptive legal framework. This article
exploresthe current state of Al regulation
and IP in Kazakhstan, draws lessons
from international practices, and offers
recommendations for creating a robust
regulatory framework that aligns with
global standards.

Al Regulation and Intellectual
Property in Kazakhstan

Kazakhstan has recognized the
importance of artificial intelligence (Al)
as a driving force for innovation and
economic development. However, the
current regulatory framework presents
significant challenges, particularly in
the context of intellectual property
(IP). The Concept for Legal Policy
until 2030 highlights the urgency of
addressing Al within a legal framework,
but gaps remain in defining authorship,
ownership, and accountability for Al-
generated works. This chapter explores
these challenges and draws lessons
from global practices to propose
actionable solutions.

I Republic of Kazakhstan, 'On Approval of the Concept for a Legal Policy of RK until 2030,
Presidential Decree No. 674 (15 October 2021), paragraph 4.13.
2 Regulation (EU) 2024/1689 of the European Parliament and of the Council of 13 June

2024 laying down harmonised rules on artificial intelligence and amending Regulations (EC)
No 300/2008, (EU) No 167/2013, (EU) No 168/2013, (EU) 2018/858, (EU) 2018/1139 and (EU)
2019/21744 and Directives 2074/90/EU, (EU) 2016/797 and (EU) 2020/1828 (Artificial Intelligence

Act) [2024] OJ L271/1.

3 World Intellectual Property Organization (WIPO), Al and Intellectual Property: WIPO Tech-

nology Trends 2021' (WIPO 2021).
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Under existing Kazakhstani law, authorship and
ownership of creative works are limited to natural persons.
This creates a legal void for Al-generated works, where the
boundaries of human and machine contributions are often
blurred. Globally, jurisdictions like the European Union and
the United States face similar issues, as their IP systems
also exclude Al as an author or inventor due to its lack of
human consciousness and legal capacity*. This exclusion
raises critical questions about the rights and responsibilities
of developers, users, and other stakeholders in the Al
ecosystem®.

The collaborative nature of Al complicates traditional
notions of creativity and ownership. Forinstance, Al systems
can compose music, generate artwork, or write software
code, often in partnership with human creators. These
outputs prompt debates about whether the resulting works
belong to the human creator, the developer of the Al system,
or both. In Kazakhstan, the absence of clear guidelines
leaves innovators and businesses uncertain about their
rights, potentially deterring investment in Al-driven projects.

Globally, regulatory initiatives provide valuable insights
for addressing these challenges. The European Union's
Al Act adopts a tiered approach to Al governance,
categorizing systems based on their risk levels and
assigning corresponding regulatory requirements. This
ensures proportional oversight, balancing innovation
with accountability®. Similarly, the World Intellectual
Property Organization (WIPQ) has initiated dialogues
on the implications of Al for IP emphasizing the need for
international cooperation and standardization’. These
frameworks offer valuable lessons for Kazakhstan as it
seeks to modernize its legal system.

The Astana International Financial Center (AIFC) serves
as a promising model for legal and financial innovation in
Kazakhstan. The AIFC Court and International Arbitration
Center have demonstrated their capacity to resolve complex
commercial disputes, including those involving intellectual
property®. However, while these institutions provide a
solid foundation, they alone cannot address the broader
regulatory challenges posed by Al. Comprehensive legal
reforms are needed to ensure that Kazakhstan's regulatory
framework aligns with international standards and supports
a vibrant innovation ecosystem.

OECD, 'Principles on Artificial Intelligence' (OECD 2019).
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WIPQ, 'IP and Al: Current Trends' (2022).
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Liability is another pressing issue in Al governance.
Al systems operate with varying degrees of autonomy,
complicating the assignment of responsibility when harm
occurs or when infringing works are produced. Some
jurisdictions propose assigning liability based on the level
of control exercised by developers and users. Kazakhstan
could adopt a similar approach, ensuring accountability
while encouraging responsible Al development®.

The protection of IP rights for Al-generated works is
equally critical. Current laws fail to address scenarios where
human and machine contributions are intertwined, leaving
creators and developers in a legal gray area'®. For example,
if an artist uses an Al tool to create a painting, does the
work belong solely to the artist, or does the developer of
the Al system also have a claim? Clarifying these questions
is essential to fostering an environment that encourages
creativity and innovation.

International collaboration is vital for addressing the
global nature of Al technologies. Kazakhstan can benefit
from engaging in initiatives like the Bletchley Declaration,
which emphasizes the importance of cross-border
cooperation in Al governance. Aligning national policies with
international standards will position Kazakhstan as a leader
in the global Al ecosystem while safeguarding the rights and
interests of its citizens.

Education and capacity building are essential for
developing the expertise needed to navigate the complexities
of Al regulation. By fostering public-private partnerships and
investing in research and training, Kazakhstan can ensure
that its legal and regulatory systems remain adaptive to
future technological advancements. These efforts should
be complemented by inclusive policymaking that reflects
diverse perspectives and addresses the needs of all
stakeholders™.

Vision for an Adaptive Legal Framework

To navigate the complexities of Al regulation and IR,
Kazakhstan must adopt a forward-looking legal framework
guided by three core principles: clarity, balance, and
alignment. This chapter outlines a vision for creating
a regulatory environment that fosters innovation while
ensuring accountability and protecting stakeholders’ rights.

European Union, ‘Regulation (EU) 2019/1150 of the European Parliament and of the Council of 20 June 20719'[2079] OJ L186/57.
World Intellectual Property Organization (WIPO), Al and Intellectual Property: WIPO Technology Trends 2021' (WIPO 2021).
US Copyright Office, '‘Compendium of US Copyright Office Practices' (3rd edn, 2021).

Bletchley Declaration, 'Joint Statement on Al Regulation and Ethics' (2024).
Astana International Financial Center, Annual Report 2023' (AIFC 2023).
Harvard Law Review, ‘Artificial Intelligence and the Law: Emerging Challenges' (2022) 135(4) HLR 986.
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Clarity is the cornerstone of effective regulation.
Kazakhstan must establish clear definitions for Al-related
concepts, such as "Al-generated work” and “Al-assisted
creation” These definitions will provide a foundation for
addressing questions of authorship, ownership, and liability.
By distinguishing between varying levels of human and
machine involvement, the legal framework can ensure that
all stakeholders understand their rights and obligations™.

Balance is equally critical for fostering innovation without
compromising safety or ethics. Al systems operate across
a spectrum of autonomy, from tools that assist human
creators to fully autonomous systems. A tiered regulatory
approach, inspired by the European Union's Al Act, can help
Kazakhstan tailor its governance strategies to different risk
levels. High-risk applications should be subject to stringent
oversight, while low-risk systems should benefit from
regulatory flexibility. This approach ensures proportional
regulation, encouraging the responsible development and
deployment of Al technologies.

Alignment with international standards is essential for
fostering cross-border collaboration and innovation. Al
technologies transcend national boundaries, making global
cooperation imperative. Kazakhstan should engage with
organizations such as WIPO, UNESCO, and the OECD to
align its regulatory efforts with international best practices.
Participation in initiatives like the Bletchley Declaration will
further strengthen Kazakhstan's position in the global Al
ecosystem’s.

Education and capacity building are vital for developing
the expertise needed to craft effective regulations and
foster a culture of innovation. Kazakhstan must invest in
research, training, and public-private partnerships to ensure
that its legal and regulatory systems remain adaptive to
technological advancements. These efforts should include
the establishment of specialized institutions for resolving
Al-related disputes, such as a dedicated Al governance body
within the AIFC.

Inclusivity and stakeholder engagement are also critical.
Policymakers must collaborate with industry leaders,
academics, and civil society to create a regulatory framework
that reflects diverse perspectives and addresses the needs
of all stakeholders. By fostering trust and transparency,
Kazakhstan can build a legal environment that supports
innovation and ensures accountability.

Kazakhstan's vision for an adaptive legal framework
should also prioritize the ethical implications of Al. The
regulatory framework must ensure that Al systems are
developed and used in ways that uphold human dignity,
privacy, and fairness. Ethical guidelines, aligned with

international standards, can serve as a benchmark for
responsible Al innovation.

By focusing on these principles, Kazakhstan can create
a legal framework that not only addresses the challenges
posed by Al but also leverages its transformative potential
to drive economic growth and societal progress.

To effectively address the challenges posed by
Al, Kazakhstan must adopt a forward-looking legal
framework guided by three core principles: clarity, balance,
and alignment. This vision aims to create a regulatory
environment that fosters innovation while ensuring
accountability and protecting stakeholders' rights.

Clarity is essential for establishing a robust legal
foundation. Kazakhstan must define key terms such as “Al-
generated work” and “Al-assisted creation” to distinguish
between different levels of human and machine involvement.
Clear definitions will provide the basis for addressing
questions of authorship, ownership, and liability, ensuring
that all stakeholders understand their rights and obligations.

Balance is equally critical. Al systems operate across
a spectrum of autonomy, from tools that assist human
creators to fully autonomous systems. A tiered regulatory
approach, inspired by the European Union's Al Act, can help
Kazakhstan tailor its governance strategies to different risk
levels. This approach ensures that high-risk applications are
subject to stricter oversight, while low-risk systems benefit
from regulatory flexibility. By balancing innovation with
accountability, Kazakhstan can create a legal framework
that encourages Al development without compromising
public safety or ethical standards.

Alignment with international standards is crucial for
fostering cross-border collaboration and innovation. Al
technologies transcend national boundaries, necessitating
global cooperation. Kazakhstan should engage with
organizations such as WIPQ, the OECD, and UNESCO to
align its regulatory efforts with international best practices.
Participating in initiatives like the Bletchley Declaration will
further strengthen Kazakhstan's position in the global Al
ecosystem'.

Finally, Kazakhstan should prioritize the establishment
of specialized institutions and mechanisms for resolving
Al-related disputes. The AIFC Court and International
Arbitration Center provide a solid foundation, but additional
efforts are needed to address the unique challenges posed
by Al technologies. By focusing on these areas, Kazakhstan
will create a legal framework that not only supports
innovation but also ensures accountability and fairness in
the Al era.

12 UNESCO, Al Ethical Framework' (2020).
13 European Commission, ‘Ethical Guidelines for Trustworthy Al' (20179).
14 UNESCO, Al Ethical Framework' (2020).
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Conclusion

Kazakhstan stands at a critical juncture in its efforts to regulate artificial
intelligence (Al) and integrate it into its socio-economic fabric. The challenges are
undeniably significant: the absence of clear legal definitions for Al, gaps in liability
frameworks, and uncertainty surrounding intellectual property (IP) rights. Yet, these
challenges also present an unparalleled opportunity for Kazakhstan to position itself
as a regional leader in Al governance and innovation. By adopting a comprehensive
and adaptive legal framework, the nation can create an environment that fosters
technological advancement while safeguarding societal interests.

A successful regulatory framework must be built on three key pillars: clarity,
balance, and alignment. Clarity ensures that all stakeholders—developers, users,
and regulators—understand the scope of Al-related laws and their implications.
Balance is critical for maintaining innovation while addressing ethical, legal, and
safety concerns. Alignment with international standards facilitates cross-border
collaboration, enabling Kazakhstan to leverage global best practices and contribute
to shaping the future of Al governance.

Institutions like the Astana International Financial Center (AIFC) are well-
positioned to spearhead these efforts. By acting as a hub for legal and financial
innovation, the AIFC can play a pivotal role in addressing the unique challenges
posed by Al technologies. Moreover, investment in education and capacity building
will ensure that the nation has the expertise required to craft effective regulations
and adapt to technological advancements.

As Al becomes increasingly integral to global economic and social systems,
the need for robust governance is more pressing than ever. Kazakhstan has a
unigue opportunity to not only address the complexities of Al regulation but also
to become a model for other emerging economies. By fostering collaboration,
embracing innovation, and upholding ethical principles, Kazakhstan can harness
the transformative potential of Al, driving progress while ensuring accountability
and fairness. This approach will not only benefit the nation but also contribute to
the global discourse on Al governance.

QAZESPATENT
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VIMyL|ECTBEHHbIE MHTEPECHI aBTOPOB
MPON3BEAEHWN B COLMAIbHBIX CETAX

AHHOTauus. AKTya/IbHOCTb [lJaHHOW CTaTby 3aK/H04aeTCsl B TOM, YTO LMPPOBbIE TEXHOIOMN pa3Bu-
BaroTCS GbICTPbIMM TEMMaMu, a CoLmarbHble CETU CTaHOBUTCS] Bce 6osee NomnysipHbIMU J15 pacCMO-
TPEeHWs1 aBTOPCKOro rpasa. [1oCcKoIbKy 3aKoHOAaTeIbCTBO Pecrlyb/inkm KazaxcTaH HE COAEPXKUT YeTKuUX
HOPM, PErYAVPYIOLLIMX aBTOPCKME MpaBa B CoLMasbHbIX CETSX, 3allnTa UMYLLIECTBEHHbIX MpaB aBTOPOB B
JaHHOU cUTyaLmm CTaHOBUTCS KpakHe BaXKHOW. TO MPUBOAMT K NPaBOBOW HEOMPEAENEHHOCTH, CHXKaET
MOTUBALMKO aBTOPOB K TBOPYECTBY U YCIIOXHSIET 3alUMTY KOHTEHTA OT HE3aKOHHOIO MCrO/Ib30BaHMSI.
JaHHas cTaTbsl 0CO6EHHO akTyasbHa B LUM(PPOBOU TEXHOIOMM, TaK KaK pacCMaTpuBaeTCss BOSMOXKHbIE
cTpaTervy 3aLnTbl MHTEI/IeKTyallbHbIX NPaB aBTOPOB, BK/IKOYash MEX/yHapOAHbIN OMbIT.

[peameTom uccrefoBaHNs ABASETCS UMYLECTBEHHbIE MHTEPECHI aBTOPOB MPOMU3BEAEHU, NY6/INKY-
EMbIX B COLMaribHbIX CETSIX, @ TakXKe CyLeCTBYHOLME NPaBOBbIe MeXaHU3Mbl UX 3aLMTbl B Pecrybmkiu
KasaxcTaH v 3a pybexxom.

KntoyeBble cioBa: aBTOPCKOe MpaBo, MMYLLEeCTBEHHbIE MHTEPECHI, CoLMarbHble CeTy, Unpposas cpe-
J1a, MHTesIeKTya ibHasi CO6CTBEHHOCTb, HE3aKOHHOE KOMpoBaHMe.

Annotation. The essay looks at how authors' property rights are safeguarded when they post their
writing on social media. It examines international norms for copyright regulation in the digital sphere and
assesses the legal loopholes now present in Kazakhstanilaw. The author highlights the main problems with
illegal content distribution, ineffective control systems, and the challenge consumers face in confirming
the legality of content. In order to strengthen the protection of writers' property rights in the digital sphere,
the article makes ideas for legislative changes.

Keywords: copyright, property interests, social networks, digital environment, intellectual property, illegal
copying.
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A. Hacupoea Kanan xku3u
- Mazucmpanm o0paso6ameAvHot
npozpammui:

IIpaso urmearexmyarvHot
coocmeerinocmu u OusHeca
Ynusepcumema KA3I'FOY umenu
M.C. Hapuxoaesa
(arofat_nasirova@kazguu.kz)

BeepeHue

3almTa MMYLLECTBEHHbBIX MHTEPECOB aBTOPOB MPOW3BEAEHWUI,
Oony6/MKOBaHHbIX B COLMANbHbIX CETsX, CTana OAHOW M3 Hanbo-
nee akTyaNbHbIX Npobnem B chepe aBTOPCKOro npaea B YCIOBUSAX
CTPEMUTENBHOIO PasBUTUA LIMMPOBLIX TEXHOMOMMIA.  [1puMepom
TaKMx coumanbHblx ceTelt asnsetca Facebook, Instagram, TikTok,
YouTube, gaHHble couuanbHble CETM NPeaoCcTaBnstoT aBTopam
MHOXECTBO BO3MOXHOCTEN A5 NMPOABMXKEHUST CBOMX PaboT, Of-
HaKo He obecne4ymBaroT 6€30MacHOCTb KOHTEHTa aBTopa M He ra-
PAHTUPYHOT, YTO KOHTEHT MoJlyyaTesib He HapyLlaeT npaBa aBTopa.
KOHTEHT, pasMeLLeHHbIN B COLMaNbHbIX CETSX, YaCcTO CTAHOBUTCS
0OBEKTOM KOMMPOBAHMSA, N pacnpoCTpaHeHUs 6e3 cornacus aBTo-
POB, YTO MPUBOAUT K YObITKAM U CHUXKEHUIO MOTUBaLIMM NS TBOP-
yeckon aeatenbHocTn. OAHaKo 3TK NNaThOPMbl CTABAT NOA Yrpo3y
COXpaHeHme NMYLLIECTBEHHbIX MPaB aBTOPOB, BK/IKOUasi KOHTPOSIb 3a
MCNONb30BaHMEM MX MPOM3BEAEHMIA, CNPaBeaIMBOE BO3Harpaxje-
HVe 1 3alMTy OT HE3AaKOHHOMO KOMMPOBAaHMS M MCNonb3oBaHms. C
[IPYro CTOPOHbI, MOTPEOUTENb MPK 3KCMyaTalMn KOHTEHTA COL|M-
anbHOWM CETN HE MMEET BO3MOXHOCTW MPOBEPUTL 3aKOHHOCTb pas-
MELLEHNS KOHTEHTa B pamMKax OTHOLLEHWIA aBTopa M NNaThopMbl.
B pencrteytouleM 3akoHoaaTenbcTBe Pecnybnvkm KazaxcTaH 06
3akoHe «06 aBTOPCKOM MpaBe M CMEXHbIX MpaBax»' OTCYTCTBYHOT
KOHKPETHbIE HOPMbI, KOTOPbIEe YETKO PEryNMpYrOT UMYLLECTBEHHbIE
NHTEpPEChbl aBTOPOB NMPOU3BEAEHNI N AENCTBUSA NOTPEOBUTENEN KOH-
TEHTa B KOHTEKCTE CoLMalbHbIX CeTelr. 3TO BbI3bIBAET Psif Npobiem
Kak Ans aBTOPOB, Tak M Ans nonb3oBaTenein nnathopm, NprBoas K
NpaBOBOW HEONPEAENEHHOCTM N OrpaHNYMBast BO3MOXHOCTM aBTo-
POB 3allyMLLaTb CBOW Npaga.

Llenb AaHHOM Hay4yHOW CTaTbW 3akro4aeTcsl B MCCNefoBaHMm
Npo6neM UMYLLIECTBEHHbIX MHTEPECOB aBTOPOB B KOHTEKCTE COLIMW-
aNnbHbIX CETEN, NPOaHANN3MPOBaTb NPaBOBbIE CMOPbI M ONpeaennTb
9P deKTUBHbIE MEXaHN3Mbl MX 3alnTbl. byaeT npoBeAéH aHann3
CYLLECTBYHOLUMX YrPO3 M PUCKOB ANA MMYLLECTBEHHbIX MHTEPECOB
aBTOPOB, PAcCMOTPEHbl OCOHBEHHOCTU HaLMOHaNbHOM HOpMaTuUB-
HO-MpaBOBOW 6a3bl N MPeaioXKeHbl NyTV ONTUMU3ALUKU 3aLUUTbI
KOHTEHTa C Y4ETOM BbICTPOrO pa3BUTUS MHHOPMALIMOHHbBIX TEXHO-
NOMNIA U MEXyHapOoaHOro onbliTa.

1 https://adilet.zan.kz/rus/docs/Z7960000006
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PA3OEN 1.

OTcyTCcTBME KOHKPETHbIX HOPMaTMBHO-MpaBo-
BbIX aKTOB B 06/1aCTU peryimpoBaHusi aBTOPCKMX
npaB B COLiNaJIbHbIX CETAX.

[lns aBTOpOB, paboTatoliMx B YCNOBUAX LMGD-
POBOW 3MOXM, 3aLUMTa UX UHTENNEKTYya bHON CO6-
CTBEHHOCTU TpebyeT He TONbKO 3MMhEKTUBHbIX
NpPaBOBbIX M OPraHMU3aLMOHHbBIX PELIEHN, HO U 1C-
MOJIb30BAHNSA COBPEMEHHbIX TEXHOMOTUI 3aLLUUTbI
KOHTeHTa. CTOUT, OTMETUT 4TO, Pecnybnnka Kasax-
CTaH NpuAaaéT 60/blIOe 3HAYEHMEe 3allnTe UHTEeS-
NeKTyanbHOM COH6CTBEHHOCTW aBTOPOB. B cTpaHe
aKTMBHO pasBMBalOTCA UMGDPOBble NNaThopMbl,
a coumnasnbHble CeTU CTaHOBATCA HEOTbeMIIEMON
4aCTbtO MOBCEAHEBHOM XWN3HW, OTKPbIBas HOBbIE
BO3MOXXHOCTW ANA TBOpYecTBa. Bonpocbl pery-
JIMPOBaHUS MMYLLECTBEHHbBIX MHTEPECOB aBTOPOB
TpebytoT COBEPLUEHCTBOBaHMS MNPaBOBOM 6a3bl,
paspaboTkM 3MHOEKTUBHbBIX MHCTPYMEHTOB 3allin-
Tbl @aBTOPCKMX MpaB, a TakXe COo3aHNsA TexHnYe-
CKMX pelueHuin Ang OTCNeXrBaHus 1 npefoTspa-
LLIEHNSA HE3AKOHHOIO MCMOJIb30BaHNA KOHTEHTA.

MHoOrve aBTOpbl packpbiBatoLLMe HOPMATUBHO
MpaBOBYHO OCHOBY PerynMpoBaHne npaBOBbIX OT-
HOLLIEHMI MeXly aBTopaMu W niathopmMammn pac-
KpbIBatOT OO6LLYIO MO0 HEeOOBXOAMMOCTU 6Honee
YyrnybneHHoro aHanma3a HOpPMaTMBHO MPaBOBOWA
OCHOBbI ¥ MPUPOAbI AAaHHbIA KaTeropum npaso oT-
HOLLEeHWIN. B faHHOM cnydae aBTop Npon3BeeHN
[OMKHbI UMeTb 3 (MEKTMBHbIE MeXxaHW3Mbl MNpa-
BOBOW 3alMTbl CBOUX UMYLLECTBEHHbIX MPaB Bbl-
PaXKEHHbIX B MPUOBPETEHHBIX NPUOUAM UM UHBIX
6nar npu pacnpocTpaHeHWe KOHTEHTa MMest BO3-
MO>XHOCTb MPOU3BOANTb KOHTPOSIb Ha BCEX aTanax
pacnpocTpaHeHre KOHTEeHTa Ha AaHHbIX Nnatdop-
Max.

3yyas coaep>xaHue 3akoHa Pecnybnmkimn Kasax-
cTaH «O6 aBTOPCKOM MpaBe 1 CMEXHbIX NpaBax»
YKa3bIBaeTCH HECKOTbKO 3(MMEKTUBHbIX MeXaHn3-
MOB 3aLLUMTbl UMYLLEECTBEHHbIX NMPaB aBTopa. Tak B

COOTBETCTBUM C cTaTbel 312 AaHHOro 3akoHa pac-
KpblBaeT HEOOXOANMMOCTb 3aKJ/IKOHYEHNS aBTOPCKO-
ro JOroBOpa KOTOPOM CTOPOHbI OrOBapmBatoT BCe
CMoCo6bl CNONBb30BaHNS, MePbl KOHTPOSS U LIEHY
3a UCNoNb30BaHMeE AaHHbIM MpovsBeaeHVeM. He-
CMOTPS Ha JaHHOe TpeboBaHWe 3aKOHa Ha Mmpak-
TVKE MEeX/y aBTOPOM M NNaTt@opMOn UM NOSb-
30BaTefieM OTCYTCTBYET aBTOpCcKkuin porosop. C
TOYKM 3PEHNA NMPAKTUKM MHTEPHET PECYPChI AB/ISA-
FOTCSt OAHOM N3 YacTel 06LLEN CUCTEMbBI B KOTOPOW
Hambonee ApKO BblpaXkaeTcs HeaPdOEKTUBHOCTb
HOPMAaTUBHO-MPaBOBOrO PerynmpoBaHnA LaHHOM
chepbl. OAHaAKO, TakXKe B BbllleyKa3aHHOM 3aKoHe
npeaycMaTpmBaeTCad BO3MOXHOCTb MCMONb30Ba-
HMS KOHTEHTa aBTOpa 6e3 ero cornacust CornacHo
cTaTtbe 26° ofHaKO KIIHOYEBLIM KPUTEPUEM ABIS-
eTcs nocnegyroulan KomneHcauvoHHasa BblniaTa
aBTopy. TaknMM 06pa3oM BblaenaeTcs obuias npo-
61eMa HOPMaTMBHO-MPABOBOrO PeryMpoBaHuns
[IOrOBOPHbIX OTHOLIEHWI NnaThopMbl 1 aBTOPa,
KOTOPble Ha MPAMYHO BIUAIOT Ha BbllLeyKa3aHHYH
npobnemy. Tak Kak B COLMANbHbIX CETSX HeNb3s
YCTaHOBUTb MOCTOAHHbIN KOHTPO/b HaA pacrnpo-
CTpaHeHVeM OMpeaesieHHOro Mpon3BedeHna aB-
TOopa BO3HWKaeT npaBoBoK npotnem. C Apyrow
CTOpPOHbI, B Pecnybnnke KasaxcTaH nmeeTtcs psg
opraHmsaunii, obecnednBatoLLMX KOHTPOb Hafd
pacrnpocTpaHeHeM KOHTEHTa aBTopa B coLMalib-
HbIX CeTaxX. Ha npumMepe HefaBHOe cUTyauma chy-
ymBLUMecs B Pecnybnmnkun KazaxcTaH To kak, KazAK
(KazaxcTaHckoe aBTOpcKoe 06LLEeCTBO) He cMor/1a
3P dEKTMBHO peLnT NPobaemMy KOTOPOe BO3HMKIIO
B 00MacTu yperynvpoBaHue 3alluMTa aBTOPCKMUX
npaB B coumManbHbIX ceTax. Kak coobulaeTca B
nHdOpPMauUmoHHOM carTte Tengri life «CuTtyaumns c
MCYE3HOBEHNEM MY3bIKW CBfi3aHa C OKOHYaHVEM
cpoka fgoroBopa Mexnay KazAK (KasaxcTaHckoe
aBTOPCKOe 06LLEeCTBO) 1 KoMnaHuen Meta, ynpas-
naroulen Facebook m Instagram».* B ykazaHHOM
npuMepe packpbliBaeTcs Hea®MEKTUBHOCTb KOH-
TPONA B YKa3aHHOW CUCTEME COLMalbHbIX CETEN,

2 https://adilet.zan.kz/rus/docs/Z960000006,
3 https://adilet.zan.kz/rus/docs/Z960000006,
4 https://tengrinews.kz/curious/artistyi-deneg-instagram-muzyiki-delat-obyyasnili-minyuste-555381
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a Takxe oTcyTCcTBME 3DMEKTUBHBIX NMPAaBOBbLIX Me-
XaHW3MOB ObecneyvnBatoLLMX 3aLlUMTy NpaB aBTopa
B COLIMAsbHbIX CETAX U OTCYTCTBME BO3MOXHOCTH
KOHTPOJSIMPOBATb 3aKOHHOCTb KOHTEHTa CO CTOPO-
Hbl NOTPebuTens.

N3yyaa copeprkaHune Hay4HbiX paboT Hampas-
JIEHHbIX Ha MPaBOBYKO PEryIMPOBaHWE LAHHOW CU-
CTeMbl MPAaBOOTHOWEHNA MOXHO BbIAEMNTb YTO
B paboTte BepxoBoi H.Bb. kaHaMAAT HOpUANYECKINX
HayK yHuBepcuTeTa PAHXUIC® nogyépkmBaeTcs
YTO 3alMTa WHTENNEKTYaNbHOW COOCTBEHHOCTU
ABNAETCA O6BEKTVBHOW 06A3aHHOCTbIO CaMO aB-
TOpa HarnpaBfieHHOM Ha 3aliuTy CBOMX WMyLle-
CTBEHHbIX MHTEPECOB MpK 3TOM MOAYEPKMBAETCA
YTO aBTOp 06513aH NCMNOMb30BaTb NPaBOBON Mexa-
HW3Mbl HampaBJ/IEHHble Ha 3aLUUTY CBOUX UMYLLe-
CTBEHHbIX NpaB A5 9TOro B rOCyAapCTBE AO/MHKHO
CYyLLIECTBOBaTb HaZiexallee NpaBoBOE Peryimpo-
BaHWe [aHHbIX NMPaBOOTHOLLIEHMS. TakXXe Hay4YHble
paboTe CTyAeHTa rpaXkAaHCKOro npasa v nNpoLec-
COB TaraHCKOro MHCTUTYTY yrnpaBieHns 9KOHOMMN-
kn Kpakosa O.B.° nogyépKkmBaeTcs 4To aBTOp Npo-
N3BeAEeHNs Ha psay C BbllleyKa3aHHbIMK NMpaBamu
NPVHAANEXUT Apyrue npaga B TOM YUCe MPaBo Ha
BO3Harpa)kaeHune 3a Cly>kebHble Npon3BeaeHMs,
npaBo Ha OT3bIB, MPaBO C/Ie[JOBaHME, MPaBo AOCTY-
na K Npon3BeAeHWIO N3bupaTebHOMO MCKYCCTBA B
TOM 4MCNE Ha SNEKTPOHHbIX HOCUTENAX NCXOAS U3
COAEPXKaHWA JaHHbIX Hay4HbIX CTaTel 1 MNOAYEP-
KMBas aKTyasbHOCTb AaHHON TeMbl HEOHXOANMMO
PacCMOTPETb MMEKOTCH I MPaBOBble MexaHW3-
Mbl HaMpPaBJ/IeHHbIE Ha 3aLUMUTY UHTENIEKTYaIbHOWM
COBCTBEHHOCTUN B paMKax 3M1eKTPOHHbIX MPaBOOT-
HOLUeHWI. o NocTaBNEHHOMY BOMPOCY HEOOXOAM-
MO PacCMOTPETb MEXAYHAPOAHYHO MPaKTUKy, Tak
Kak OHa MO3BOJISET PaCCMOTPETL YHMBEPCaSIbHble
MEXaHW3Mbl PEeryvpytoliMe aaHHble MpaBOBble
OTHOLLEHMS.

B MexayHapoAHOW npakTuke CyLeCTBYHOT psf
NPYMEpPOB OTAENbHOrO PErynpoBaHng 3alliuTbl

aBTOPCKMX MpaB B coluasbHbIX CETSX. Hanpumep,
3akoH CLUA «06 aBTOPCKOM MpaBe B LM(MOPOBYHO
3Moxy»’ KNoYeBble acneKTbl 3aKoHa sIBNSAETCS:

. BBeneHve CTpormx Mep npoTuB obxopa
TEXHONIOrMYECKUX CUCTEM 3allinTbl aBTOPCKUX
npas.

. OTBETCTBEHHOCTb 3a pa3paboTKy W pac-
NPOCTPaHEeHNe TEXHONOTUI, HapyLlatoLmx CucTe-
Mbl 3aLLXTbI.

. NckntodeHns ana obpasoBaTesfibHbIX, UC-
CNefoBaTeNbCKUX U apXMBHbIX LIeNen.

. MpAMOr MexaHW3M pas3pelleHns Crnopos
4Yepes CUCTEMY YBELOMITEHUIA.

. OrpaHuyeHne OTBETCTBEHHOCTM  WUHTEP-
HeT-MpoBanepoB 3a AEeNCTBUSA MNOMNb30BaTeNen
MpW BbIMNOTHEHUM ONpefesieHHbIX YCNOBUA.

Taknm 06pasoM, CTPYKTYpPMpyst MPaBOOTHOLLE-
HUS, BO3HMKalOLLIME Mexay aBTOPOM, nnatdop-
MOW W MOJSib30BaTeNieM, 3akoHodaTeNb Cco3faeT
Hanbonee 6NaronpuUATHYKO cpeay ANA pas3BuUTUA
aBTOPCKOro MpaBa B coumnanbHbiX ceTax. Cneao-
BaTesNIbHO, MAET pasrpaHuyeHre KoMMiekca npaB
1 06513aHHOCTEN Ka[10M CTOPOHbI BO BCEX aTanax
OCYLLECTBIIEHNA PACMPOCTPAHEHWA MPON3BEAEHNA
B MHTepHeT-nnaTtdopMe. TakxKe NCMOob3YyTCa He
TO/TIbKO HeraTMBHblE METOAbI, Kak CaHKUMKW WUnn
WTpadbl, a TaKXKe pasrpaHMYmBaeTCs colmanbHoe
3HaYeHne NponsBefeHUIn, Tak Kak B JaHHOM Cy-
Yae MMEET MECTO OblITb He TONTbKO MaTepuasbHblIi,
HO 1 OOLLECTBEHHO-COLMANbHbIN MHTEPEC. 3aKOHO-
faTeNb pa3rpaHnynBaeT 6ecnnaTtHoe NpUMeHeHne
aBTOPCKMX MPOV3BEeAEHNA B 06pa3oBaTesibHbIX,
MCCNeaoBaTeNnbCKMX M apxXMBHbIX Lieneit. Takim 06-
pPas3oM, Mbl pacCMaTpMBaeM MponsBefeHne aBTo-
pa He TONbKO KaK 06beKT MaTepuanbHOro npaea,
HO M KaK MpeaMeT HeMMYLLIECTBEHHbIX COLMabHbIX
MpaBOBbIX aCneKToB. TakXKe OAHUM K3 BaXKHbIX
acreKTOB COAEPXKaHNA 1aHHOro 3akoHa ABMAETCH
CO34aHns MexaH3Ma paspeLleHnsa CropoB Yepes
cucTeMy yBedOMIeHWA. [JaHHbIA MEeTOL NO3BONNT

5 https://alley-science.ru/domains_data/files/13January2019/IMUShESTVENNYE%20INTERESY %20V %20DOREVOLYuCIONNOM %20
AVTORSKOM%20PRAVE.pdf

6 https:/cyberleninka.ru/article/n/avtorskoe-pravo-imuschestvennye-i-neimuschestvennye-prava/viewer

7 https:.//www.wipo.int/wipolex/ru/legislation/details/ 14986
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n3bexkaTb 6HOPOKPATUIO M BHAYNTENBHO COKPATUTb
BPEMSA paCCMOTPEHNA NpeTeH3unn aBTopa. JaHHbIN
METO/[, PacKpbIBAeT OAHM M3 Hanbonee apheKTmB-
HbIX CMOCOB0B pa3peLLleHNst COPOB MeX /1y CTOPO-
HaMW, ABMAIOLIMICS BHECYAEOHON CUCTEMON. Tpn
TaKoM MoOAXofe 3aKoHoAaTelb CMOXET n36exaTb
M3NWLLHEN Harpy>eHHOCTW Ha CyAebHble OpraHbl.

OueHnBaa MexxayHapoaHyH NpaBOBYH MPaKTW-
KY, MOXXHO OTMETUTb, YTO Bofee AeTanbHOe, Npea-
METHOE W3y4YeHre COBPEMEHHbIX MOANHCTUTYTOB
npaBa $BMAETCA MO3UTUBHOM W 3DOEKTUBHON
NPaKTUKON, OTPakaroLLen COBPEMEHHbIE TeHAEeH-
UMM pasBuTUA MpaBa B peannsax ObICTPOpPasBu-
BaKOLLUMXCHA TEXHOSIOTUMA U CUCTEM COBPEMEHHbIX
KOMMYHVKaLWA. TakuMm 06pa3oM, pacKpblBaeTcs
aKTyanbHOCTb ONMCaHHON Npo6AEMbI U HEO6XOAW-
MOCTb BHEAPEHMA HOBbIX pedopM, HarnpaBIeHHbIX
Ha AafbHelllee perynmpoBaHne CUCTEM B3anMO-
OTHOLLEHUI B 06/1aCTX aBTOPCKMX NpaB B BeK LMb-
POBbIX TEXHOMOTUNA.

0O606Las BCe BbllIeCKasaHHOe MOXHO caenatb
BbIBOA O TOM, YTO B 3aKOHOAATENIbHOW cUcTeme
Pecnybnunkn KasaxctaH HeobXoAMMO MpUHATD
NPaBOBOWN aKT, KOTOPbIN 6yAeT OTAENbHO peryau-
pOBaTb NPaBOBble OTHOLLEHMSA B 06N1aCTW 3aLUThI
aBTOPCKOro NnpaBa B COLMAsIbHbBIX CETAX, PYKOBOA-
CTBYACb MeXAYHapPOAHbIM NMPUMEPOM.

Paszpen 2. HeBO3MOXXHOCTb NPOBEPKKN CO CTO-
pOHbI NOTpPe6buTens ¢akTa HE3aKOHHOIo UCMOJb-
30BaHUS NpeAMETOB WHTENJIEKTYallbHOW CO6-
CTBEHHOCTU B COLNaNbHbIX CETAX.

C Apyron CTOPOHbI, HA CErOAHALUHNN [eHb BCE
60/blle UMEET MeCTO 6bITb CUTyaLMK, NPU KOTO-
PbIX NOTPedbUTENb NPU NCMONB30BaHMM NPeAMETOB
WHTENNEeKTyaNbHON COBCTBEHHOCTH HE MMeET BO3-
MOXXHOCTW MPOBEPUTb (HaKT OTCYTCTBME Hapylie-
HNA NMpaB aBTOPOB MPW NUCMNOJSIb30BAHUN KOHTEHTA

Ha 3NEKTPOHHbIX NnaTdopMax coLmanbHbIX CeTeN.
[aHHas npobnema CTaHOBMUTCHA aKTyaslbHOW, TaK
Kak Mpu MCNofib30BaHWM KOHTEHTa HapyLlatoLero
npaBa aBTopa NOTPeOUTENb TaKXKe MPUBJEKAETCS
K aAMWUHUCTPATUBHOM UM MHON OTBETCTBEHHOCTU
B COOTBETCTBMM C HaLMOHabHbIM 3aKOHOAaTeNb-
cTBOM. CKaumBaHme Tak Ha3blBaeMOro «MMpaTCcKo-
rO KOHTEHTa» ABMAAETCA YaCTbHO LIeNOYKM MPO6IEM,
NpY KOTOPbIX aBTOP HE MMEET BO3MOXHOCTM a(d-
(DEeKTMBHO  KOHTPOMMPOBATb  PacnpOCTpaHeHUM
KOHTEHTa B coLManbHbIX CeTAX. Taknm 06pasom,
Mbl UMEET KpaeyrosibHy Npobemy, npy KOTOPOK
06e CTOPOHbl YaCTUYHO BWMHOBHbI B HE3AKOHHOM
pacrnpocTpaHeHn aBTOPCKOro KOHTEHTa B Meauma
NPOCTPaHCTBE.

B pamkax 3akoHogaTenbcTBa Pecnybnunku Ka-
3axcTaH elle ¢ 2012 roga 66111 NPUHATLI Mepbl MO
NPUBNEYEHNIO K OTBETCTBEHHOCTM NNL, UCMOb3Y-
FOLLIMX KOHTEHT C HapyLUeHMeM aBTOPCKOro npaea.
Kak coobliaeTtca B MHHOOPMaLNMOHHOM 13aaHmume ¢
31 aHBapsa 2012 roga co CTOPOHbI MpaBUTENbCTBA
Pecnybnunkn KasaxctaH 6biin BBEAEHbl M3MEHe-
HMS B 3aKOHOAATENbCTBO MNpeaycMaTpuBatoLme
npuBneYeHne K OTBETCTBEHHOCTW Nl Hapylla-
FOLLMX aBTOPCKOE MpPaBO Bbl MHTEPHET MPOCTPaH-
ctBe. OTMeyvaeTcst, 4TO MOMUMO BbIMAAaTbl WTpPa-
hoB Yy npaBoHapywmTenen 6yayt un3biMaTbCs
KOMMbOTEPbI. Takne KapauHanbHble Mepbl Npea-
HasHayeHbl ANA addeKTMBHON 60pbbbl NPOTUB
HE3aKOHHOIO KOHTEHTa. XOTA CO CTOPOHbI 3aKOHO-
Aatens 6binn BBEAEHbI Mepbl OTBETCTBEHHOCTH,
0OHaKo, ahdMEKTUBHbBIX CNOCOOOB MPOBEPKMN KOH-
TeHTa CO CTOPOHbI MOTPEObUTENA He Bbln pa3pado-
TaHbl. TakXXe B CTaTbe OTMEYAETCH, YTO MEXaHN3M
JlaHHOrO MPaBOBOr0 PerynMpoBaHus sBAAETCSH
HefopaboTaHHbIM 1 HYXXAaeTcst B MOCeayoLEM
nepecmoTpe. o cTaTbe cailTa’ oTMedaeTcs, YTo
Mepbl OTBETCTBEHHOCTW HarnpaB/ieHbl HE Ha CaMmnX
pacnpocTpaHuTenen NMpaTcKoro KOHTEHTa, a Ha

8 https:/tengrinews.kz/kazakhstan_news/kazahstantsev-nachnut-shtrafovat-skachivanie-filmov-muzyiki-206424,
9 https:/profit. kz/articles/1740/Razmestil-zarabotal-v-turmu,
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cospaartefien Takux canTtoB. OLHOKPATHOCTb U He-
[JanbHOBMAHOCTb 3aKOHa Ha NMpaKTWKe npueena K
MaHWKe 1 OTCYTCTBMIO AO/XKHOMO pesynbTata. XoTb
TeHAEeHUMA 3aKOHa bblna Hanpae/ieHa B NpaBuib-
HOM pyCrie 1 faHHbI 3aKOHOAaTe bHbI aKT AB/IS-
eTcs MOMbITKON MPUMEHEHUS MEP OTBETCTBEHHO-
CTV NO 60pbbe C NMPATCKUM KOHTEHTOM, OfHAaKO
Hanbonee ahHEKTUBHLIM METOOM B JAHHOM Cy-
Yyae ABNAEeTCH NPUMEHEHNS CUCTEMbI CONMAAPHOM
OTBETCTBEHHOCTX nnathopmbl U nNoTpebutens. B
MUWPOBOW MpaKTVKe AaHHasa npobnema pellaeTtcs
C MOMOLLBIKO MPUHATUA KOHKPETHOrO MpaBOBOro
aKTa pernameHTUpYHOLLEro paMKnM OTBETCTBEHHO-
CTM Ha Ka)kK[OM 3Tane pacnpoCTPaHEHWUSI KOHTEH-
Ta B Meana npocTtpaHcTee. NpumepomM aBnseTcs
npuHaTve OupekTtuea (EC) 2019/790 EBponeiicko-
ro napnameHTa n CoseTta ot 17 anpens 2019 r. 06
aBTOPCKOM TMpaBe M CMEXHbIX NMpaBax B pamMKax
eMHOro UM@POBOro pblHKa, AononHawowaa [du-
pekTnBbl 96/9/EC n 2001/29/EC, EBponenckuii
coto3 (EC)'°. [aHHblii NpaBOBOW aKT, siBNSeTcs
Mepon pedepunpoBaHme CTaHAAPTHOMO MCMOAb30-
BaHWe MHTEPHET KOHTEHTA BO BCEWN CETU UHTEPHET.
OAHMM 13 BaXKHbIX OCOBEHHOCTEN AaHHOMO 3aKOHa
aABngeTca bonee AetanbHOe pacCMOTpeHre 06be-
Ma npaB 1 0683aHHOCTEN NNaTMOopPMbl 1 NOTPebU-
Tensa. BMecTo cTaHAapTHOrO MMMNEePaTUBHONO Me-
TOoAa HaNOXEeHNA aAMUHUCTPATMBHON OTBETCTBEH-
HOCTW TOMBbKO Ha OfHY CTOPOHY 6bl/1 pa3paboTaH
AVCMO3UTUBHBINM METOZ, MO KOTOPOMY nfaThopma
06513aHa NPUHATL Mepbl MO GUNBTPALNN KOHTEHTA
1 0becneynTb CBOEBPEMEHHOE pearvpoBaHve Ha
MUPATCKNUIA KOHTEHT, @ NOTPebUTE b, MOCPEACTBOM
pekoMeHAaunin NnaTdopMbl, UMeeT BOSMOXHOCTb
NPOBEPUTH 3aKOHHOCTb KOHTEHTA C TOYKMW 3PEHMS
aBTOPCKOro npaBa v coobLyaTb O GakTax He3aKoH-
HOrO MCMONb30BaHWA KOHTeHTa. OHAKO XOTb AM-
pekTMBa 1 6bina npuHaTta B 2019 roay Ao ceroa-
HALIHEro AHS HeT YHWMBepCasbHbIX METOAO0B MpO-
BEPKM 3aKOHHOCTM KOHTEHTA B COLMAbHbIX CETSX.

10 https.//www.wipo.int/wipolex/ru/legislation/details/18927

MoTpebuTenb He MMeeT BO3MOXKHOCTM HanpsiMYyHo
O3HAKOMWUTbCHA C WUCTOPMEN KOHTeHTa. [laHHbIN
NpYMep MoKa3blBaeT HeobxodVMble TeHAEHLMN
Pa3BUTUS HaLMOHANbHOIO 3aKOHOAATENLCTBA A1
3alMTbl @aBTOPCKMX MpaB B WMHTEPHET MPOCTPaH-
CTBe.

PelueHneM gaHHON NpobnemMbl ABASETCA pedop-
MWPOBaHME HaLMOHANbHOMO 3aKoHO4ATeNbCTBA
nyTeM [eTafibHOro nepepacnpefeneHus npas u
06513aHHOCTEN BCEX Tpex CTOPOH MpPaBOOTHOLLE-
HWI. B 4acTHOCTW, aBTopaM HeobXOAMMO AaTb
BO3MOXXHOCTb MO3TANHOr0 KOHTPOJIS pacnpocTpa-
HEHWUSI KOHTEHTA B COoLMalbHbIX CeTAX. ITO byaeT
CTUMYNIMPOBATb MPaBO OCO3HAaHHOCTb aBTOPOB
M 0acCT BO3MOXHOCTb 9(M®OEKTUBHO KOHTPOMNNPO-
BaTb KOHTEHT B coLMalnbHbIX CeTsax. Bo-BTOpbIX,
0653aTb NNaThopMbl BECTM 06A3aTENBHbIX XPOHO-
JIOFNYECKMIA YHET pacnpoCTpaHAEMOro KOHTEHT3,
KOTOPbIV MOXET ABNATLCHA NPeAMETOM aBTOPCKO-
ro npaBa v caenaTb AaHHYH MHMOOPMaLMO 0bLLe-
AOCTYNHOW. C TOYKM 3PEHUS MPaKTUYeCKOro npu-
MEHeHWs faHHOe TpeboBaHWe 3aKoHOAaTeNbCTBa
He 3aTpyaHNT paboTy NnaTtdopM Tak Kak nnathop-
Mbl IMEOT OCTATOYHYH MHHOPMALMIO MO KOTOPOW
BefeTcs  (aKTUYEeCKU XPOHOMOTMYECKUI  yYeT
KOHTeHTa. [onyyaeTtcs nnathopmMa JomKHa byaeT
chenaTb 06LLeAoCTYNHbIM MMetoLLeecs MHdopMa-
LMK O KOHTEHTE U MepenpoBepuTb BECb KOHTEHT
Ha Hannume HakToB HapyLLeHNA aBTOPCKOro npa-
Ba. TakMM 06pa3oM CUCTEMaA YpaBHAET NpaBoOBOe
NONOXEHWe NAaTMOpPMbl 1 aBTOPa, MUHUMKU3UPYSA
PUCKK MOSIBMIEHUS HE3AKOHHOIMO KOHTEHTa, OfHa-
KO, KaK yKasblBasIoCb paHee 3allMTa aBTOPCKOro
npaBa AO/KHA MHULUMMPOBATLCS CaMUM aBTOPOM
HECMOTPS Ha TO, YTO 6yayT NPUHATLI MepPbI Mo 06e-
CMEYEeHMIO MPO3PaYHOCTM PaboTbl NNATPOPMbI.
M3ydas MexayHapoOHYHO NPaBOBYHD MPaKTUKY,
MOXXHO MPOCAEeANTb TEHAEHLMM MPUMEHEHNS AaH-
HOW CUCTEMBI. XOTb NpUHLMN paboTbl He ABASETCS
NOEHTUYHBIM, OIHAKO MPUMEHEHNEe OUCMO3UTUB-
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HOro MoAxoAa, pacluMpsieT BO3MOXHOCTM Mnpa-
BOBOW MMOKOCTW. OTO 06ecnevmT Mnpo3payHOCTb
CMCTEMbI B3aMMOOTHOLLIEHWIA aBTopa M nnaTdop-
Mbl. B CBOKO o4vepeab NMOTpebUTeNb CMOXET Mpu
HEo6X0AMMOCTIN CKaYMBaHNSA KOHTEHTA UM MHOTO
MCNONb30BaHNA yoeanTbCH, YTO CBOUMM AENCTBU-
AMM OH He HapyllaeT 3aKoH. KoHUenTyanbHo, AaH-
HOe peLleHne ABNSETCS YHUKaNbHbIM CUMOUO30M,
NPV KOTOPOM CTOPOHbI MakKCUMMasnbHO ypaBHEHbI
B MpaBaxX W BO3MOXHOCTSX. KpUTWUKYS OaHHbLIN
NOAXOL MOXHO MPednonNoXuTb, YTO Ha NPaKTUKe
ByaeT CNoXXHO 0653aTb NAATMOPMbI MOAYNHUTHCA
JlaHHOMY TPebOBaHMIO 3aKOHOAATENbCTBA, HO CTO-
UT OTMETUTb, Y4TO NPU ONpeaeEHHOM NOOLLPEHNN
M OKa3aHuM BCEBO3MOXHOW MOAAEPXKKM MOXKHO
oyaeT nsbexkaTb NPo6aEM Ha NpaKTUKe. TakKnm 06-
pPasoM, NPeasIoXKEHHON peLleHne byaeT dhaKTnye-
CKW pellaTb Npobiemy OTCYTCTBUS BOSMOXHOCTM
MPOBEPKM CO CTOPOHbI MOTpebuTenen KOHTeHTa
CaMOCTOATENIbHO  KOHTPO/IMPOBAaTb  3aKOHHOCTb
MCMNONb3YEeMOro KOHTEHTa.

0606LLan BCe BbIlLEe CKa3aHHOE MOXHO caenaTb
BbIBOZ O TOM, YTO Ha CErOAHSALIHWI [eHb B pam-
Kax 3akoHofaTenbcTBa Pecnybnnkin KazaxcTaH He
nmeeTcst ahdEKTUBHbIX MPaBOBbIX MexaHW3MOB
NO NpefoCTaBNeHNO NOTPedUTENO MHMOPMaLMn
O 3aKOHHOCTW KOHTeHTa. [laHHaa npobnema sAB-
NAETCA aKTyaNbHOM Tak Kak MoTpebuTeNb CBOW-
MW AENCTBUAMM MOXET HapyLUMTb NMpaBa aBTopa
M 6bITb MPUBAEYEHHBIM B MOCNEACTBUM K OTBET-
CTBEHHOCTM 3a HapylleHne aBTOPCKOro mnpaea.
MNpepgnaraetcs pelwnTb AaHHYO NpobaemMy nyTem
MNPUHATMA 3aKOHOAATENbHOIO akTa 06sa3blBatoLLe-
ro nnatdopMbl caenatb MHHOOPMaUMKO O KOHTEHTE
06LLeJOCTYNHOM M 0653aTb MPOBEPATb KOHTEHT
Ha MpeaMEeT HapylleHnss aBTOPCKOro npaea. [lpu
TakoM MOAXoAe 3aKoHoAaTeNlb CMOXET U3MEHUTb
MPVBbLIYHBIA MMMNEPaTMBHbBIA NOAXOA Ha AMCMNO3W-
TUBHbIA 1 Hanbonee aOEKTUBHO PEeLnTb MPo-
6nembl. ABTOp MNonbiTancs paspabotaTb apdek-
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TUBHbIA MPaBOBOW MeXaHWU3Mbl pelleHnss AaHHbIX
NpaBOBbIX NPOGIEM.

AHanM3 AaHHOro OMbiTa BbIABUI, YTO Ha CErog-
HALUHWUI LleHb UAET noaTanHasa aBotoLUmns B obna-
CTW VMHTENNEKTyanbHOM COHBCTBEHHOCTH, KOTOpas
paccmaTpvBaeT  HeoOXOAMMOCTb  MpUBeAeHus
3aKOHOLATENbCTBA B COOTBETCTBME C COBPEMEH-
HbIMV MPaBOBbIMW peanvamMu. B 4acTHOCTK, 661110
onpefeneHo, YTo NPo6/eMbl, paCKpbITble B JaHHOM
Hay4HOW CTaTbe, UMEKT MECTO ObITb HE TOMbKO
Ha TeppuTopuUn Pecnybnunkmn KasaxcTaH, HO U BO
BCEM MMpe. COBPEMEHHOE NMOHMMaHWE UHTENEK-
TyasbHOM COBGCTBEHHOCTM B COLMANbHbIX CEeTAX
TPebyeT MOSHOrO MePEOCMbICIIEHNS U NEPECMO-
Tpa MPeAMETOB WMHTENNEKTyaNbHOW COOCTBEHHO-
CTW M METOLOB €ro NpaBOBOro perynMpoBaHus. B
YaCTHOCTM C MOMEHTA MPUHATUSA YHMBEPCATbHbIX
MEXYHapPOAHbIX aKTOB PEerynvpytoLmnx aBTop-
CKOe MpaBo MPOLLIO AOCTATOMHO MHOIO BPEMEHW,
6bI/I0 PaCLUIMPEHO MOHVMMaHWe CaMoro npeameTa
WHTENNeKTyanbHOM COOCTBEHHOCTU OCIIOXHEHHON
NOSIB/IEHNEM COBPEMEHHbIX WMHTEPHET PECYpPCOB
n nnathopm. PaccmaTprBas 3aKOHOLATENbCTBO
Pecnybnunkin KasaxcTaH xOTenocb 6bl OTMETUTb
TEHOEHUMIO MOMOXMTENBHOMO Pa3BUTUS, OAHAKO
Ha CeroAHAWHMN AeHb MPOCEeXMBAETCH ycTape-
BaHWe METOAOB MPaBOBOrO PEryimpoBaHUs aHa-
NOMMYHO MEXYHapO4HOMY MpaBy.

MoaBoass MTOrM O6LLEro MpaBOBOrO aHanmsa
COBPEMEHHbIX MPO6IEM HapyLIEHNS aBTOPCKOro
npaBa B COUManbHbIX CETAX B paMKax 3akoHOAa-
TenbctBa Pecnybnunkin KazaxcTaH, 6binm packpbl-
Tbl COBPEMEHHbIE MPaBOBble NMPOB/EMDI, C KOTO-
PbIMUV CTaNKMBaETCHA aBTOP NPW PacnpoCTpaHeHUN
KOHTEHTa B couuasbHbiX ceTax. [1poBeAeHHbIN
NpaBOBOW aHanM3 pacKpblsl COBPEMEHHbIE MPaBo-
Bble Mpo6enbl N HeAOCTaTKX 3aKoHOAATENbCTBA B
0611acTV perympoBaHna aBTOPCKOro npaea B CO-
UManbHbIX CETAX.
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Pa3BuTne npaBoOBOro MHCTUTYTA
MOSIe3HbIX Mofenen B Pecrnybnnke KazaxcTaH

KaszakcTaH PecrniybnvKkacbiHAasb! navgarbl
MOoAebAeP KYKbIKTbIK MHCTUTYTbIHbIH JaMybl

The Development of the Legal Institution of Utility
Models in the Republic of Kazakhstan

AHHOTauus.

CTaTbs ocBsiLLeHa aHaamn3y TeKkyLIero COCTOSAHMS CUCTE-
MbI 3alMTbl NOAE3HbIX MoAene B Pecriybivke KazaxcTaH
1 BbISIBJIEHMIO MIPOGJIEM, CBS3aHHbIX C OTCYTCTBUEM a(peK-
TUBHOM CUCTEMbI [OCYAE6HOr0 aHHY/IMPOBaHUST MaTeHTOB.
PaccmaTtpuBaeTcsi BaXXHOCTb BHEAPEHNUST MEXYHapOAHbIX
CTaHAapTOB B 3Ty chepy, a Takke HEO6XOAUMOCTb rapMOHM-
3almm 3aKoHofaTeIbCTBa Pecny6/imkn KasaxcTaH C MexXy-
HapOAHOW MPaKTUKOM /151 NOBbILLIEHNS] Ka4eCTBa NaTeHTOB
M YrPOLLEHWS MpoLjecca paspeLLeHus CriopoB.

Ocob6oe BHUMaHue yaeneHo MoCTPerncTpaLMoHHON orl-
nosvuymn  n  AocyAebHbIM NpoLeaypaM  aHHy/IMpoBaHums,
KOTOpbIE aKTMBHO MPUMEHSIFOTCS B CTpaHax C pasBUTbIMM
cucTemMamy  3allnTbl MHTENIEKTYaslbHOM COBCTBEHHOCTY,
Takux Kak [epmanusi u Kutai. B cTaTee nogqepkuaetcs
HEo6X0AMMOCTb  CO34aHWs  Creynaan3npoBaHHbIX opra-
HOB AJ151 @HHY/IMPOBaHWs MaTeHTOB, a TakXe MOBbILLIEHUS
KBanmpuKaymm cyaet u aKcrnepToB A/51 9QHEKTUBHOMO U
CrpaBeA/IMBOro paspeLleHnsi cropoB. BHeapeHwe npegno-
JKEHHbIX MEP MO3BOJINT MOBLICUTH JOBEPUE K MHCTUTYTY ra-
TEHTOBaHWS, YJIYHLLMTB MPaBOBYKO CPEAY M CO3AaTb YCII0BUS
A/15 [laJIbHENLLIErO TEXHOJIOMMYECKOro nporpecca M MHHOBa-
LIMOHHOW aKTMBHOCTM B Pecrybnvke KazaxcTaH.
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KnroueBble cnoBa: raTeHT, nosesHas MoAesb, 4OCye6-
HOE aHHY/IMPOBaHMeE NaTeHTOB, MOCTPErUCTPALMOHHAsA Of-
nosuuns, WHTENNeKTyaibHas COGCTBEHHOCTb, CyAe6Hble
Cropbl, KBaMGUKAaLMS Cynen, creymanmanpoBaHHble Cybi.

AHpaTtna.

Makana KasakcTaH Pecny6ivkacbiHiasbl naviganbsi Mo-
Aenbaepai KopFay XYWeCIHIH Ka3sipri KxarjavblH Tasigayra
JKOHE MATEHTTEPAI COTKa AEUIHII KO XXYUECIHIH TUiMAini-
FiHIH 60nMaybIMeH 6aliaHbICTbl MaCeenepai aHblkTayFa
apHasnfaH. byn canafa xanbiKapasblk CTaHAapTTapAbl eH-
risyfiH MaHbI3abiNbiFbl XoHe KasakcTaH Pecnybivkachi-
HblH 3aHHaMacblH XasblKapasblk TaXipubemeH yiinecTipy
KaXXeTTiNir KapacTbipbliialbl, COHAavi-aK NnaTeHTTepAiH ca-
rachbiH apTTbIpy XXoHe AgaynapAbl LeLlly MpoLeciH oHavinaty
YLLIH.

ApHavibl Hasap MOCTPErnCTpaumssIbiK Onno3nLmuss MeH
COTKa [EeVilHr X0k npoueypanapbiHa ayAapbliFaH, onap
WMHTENNeKTYyanabiK MEHLUIK KYKbIKTapblH KOopFaydblH JAa-
MbIFaH Xyvenepi 6ap engepae, Mbicasbl, [epmaHus MeH
KbiTariga 6enceHai kongaHbinaasl. Makanaga nateHTTepai
XKOKO YLUIH MamMaHAaHAbIpbiiiFaH opraHgap Kypy >KoHe cy-
Absinap MeH capaniublnapAbiH GiniKTiriH apTTbipy KaxxeT-
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Abstract.

This article examines the current state of the utility model protection system
in the Republic of Kazakhstan, highlighting the challenges stemming from the
absence of an effective pre-trial patent invalidation mechanism. The importance
of implementing international standards in this area is discussed, as well as
the need to harmonize Kazakhstan's legislation with international practices to
improve patent quality and simplify the dispute resolution process.

Special attention is given to post-registration opposition and pre-trial patent
invalidation procedures, which are actively used in countries with developed
intellectual property protection systems, such as Germany and China. The
article emphasizes the need to create specialized bodies for patent invalidation,
as well as to enhance the qualifications of judges and experts for effective and
fair dispute resolution. The implementation of the proposed measures will help
increase trust in the patenting system, improve the legal environment, and create
conditions for further technological progress and innovation in Kazakhstan.

Keywords: patent, utility model, pre-trial patent invalidation, post-registration
opposition, intellectual property, judicial disputes, judicial qualifications,
specialized courts.

Ha cerogHsaLWHWIM OeHb CUCTEMA 3aLUMTbI Nones-

NHCTUTYT MOME3HbIX MOAENei SABNFETCA BaX-
HOW YaCTbto CUCTEMbI 3aLLUMTbI UHTENNEKTYaIbHOM
COBCTBEHHOCTU U CAYXKUT CTUMYSIOM A1 MHHOBa-
LIMOHHOW aKTMBHOCTW B cdepax, KOTopble MOryT
OblTb MeHee aMOuLMO3HbIMM MO MacliTaby, HO
3HAYMMbIMW AN TEXHOMOMMYECKOro MpOorpecca.
MonesHble Modenn ABAAOTCA 6o1ee AOCTYNHbIMM
ANS permcTpaumm no CpaBHEHMIO C NaTeHTaMK Ha
N306peTEHNS, YTO MO3BONAET CTUMYIMPOBATb MH-
HOBaLMW, OCOBEHHO AN Manoro u cpegHero 6ms-
Heca.

HbIX Mogeneln B KasaxctaHe He obecrnedynBaeT 4o-
CTaTOYHOM MpPaBOBOW OMNpeAeNeHHOCTM 1 addeK-
TMBHOMO paspelleHns CropoB. B HacTosLee Bpe-
Ms MpaBOBas OxpaHa NpeaocTaBIseTCa None3Homn
MOZENN NPU YCIIOBUM, YTO OHa ABMAETCS HOBOM 1
MPOMbILLJIEHHO MPUMEHUMON. OfHaKo MpoBepka
COOTBETCTBUS 3aaBNEHHON MOAENN 3TUM Tpebo-
BaHWSAM He MPOBOAMTCA Ha CTaauM Noaa4m 3asBKU.
[MaTeHT BblJJ@eTcsa Ha PUCK M MO OTBETCTBEHHOCTb
3asaBuTens’.

OAHMM M3 KJTHOYEBbIX MPOBAEMHbIX BOMPOCOB

1 3akoH Pecny6vkn KazaxctaH ot 16 urong 1999 roga N2 427-1. [NaTeHTHbIV 3akoH Pecny6inkun KasaxctaH// UIMC «oainet» // https.//

adilet.zan.kz/rus/docs/Z2990000427_/2990427.htm
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ABNSAETCA OTCYTCTBUE 3PDOEKTUBHOM CUCTEMbI [0-
CYAEOHOro aHHY/IMPOBaHUSA MaTEHTOB, YTO MPUBO-
VT K neperpyske cyaebHbIX OpraHoB 1 NpaBOBOWA
HeonpeaeneHHOCTN Ha pbiHKe. aTeHTbl Ha Heao-
CTATOYHO WMHHOBALIMOHHbIE PeLUeHUss MOryT npe-
NSTCTBOBATb KOHKYPEHLMM M TOPMO3UTb pasBuTmne
HOBbIX TEXHONOMMI, YTO NMOAYEPKMBAET BAXKHOCTb
BHEOPEHMA MeXXAyHapoaHbIX CTaHAapTOB B 3Ty
chepy.

MexayHapoaHbI OMbIT MOKa3blBaeT pPa3HOO-
6bpasne MexaHU3MOB PeryimpoBaHUs MONE3HbIX
mMogenen. B psae cTpaH paspaboTaHbl npoueaypbl
nyénnkaumm 3asiBOK, OMMO3ULMN WU aHHYIMPOBa-
HMS NaTEHTOB, YTO MOBbIWAET NMPO3PAYHOCTb, Ka-
4eCTBO MATEHTOB M MOMOraeT pellaTb CMopbl Ha
paHHeN CTafunn, CHMXKas HarpysKky Ha cy/bl.

1. MexpayHapoaHas npakTuka gocypebHoro
aHHY/IMPOBaHUS NAaTEHTOB Ha MOJe3Hble MOAENN.

MHorue cTpaHbl NpeanaraoT MexaHn3Mbl 0oxa-
NOBaHMA B paMKax CBOMX MaTeHTHbIX CUCTEM. ITH
MEeXaHN3Mbl NO3BOIAKOT TPETbMM CTOPOHAM OCMO-
PUTb peLlieHre O Bblaye NaTeHTa B TeYeHue ycTa-
HOBJIEHHOrO 3aKOHOAATENLCTBOM Nepuofa. [na
NoAayn BO3PaXKeHNs 3aABUTENb AO/KEH yKasaTb
XOTS1 6bl OJHO M3 OCHOBaHWI, NpeayCMOTPEHHbIX
[AECTBYIOLMM 3aKOHOAATENNbCTBOM. [1poueaypb!
BO3paXKeHNss TECHO CBSA3aHbl C MPOLECCOM BblAa-
4K naTeHTa. BosparkeHne MOXeT 6bITb NOAAHO A0
BblJaun nateHTa (Bo3pakeHwe [0 Bblaayv) wnin
nocre ero BblAaun (Bo3parkeHue nocne Bblaayn)?.

MaTeHT Ha NONe3Hyo MoAeNb BblAaeTcs B CpaB-
HUTENbHO KOPOTKMWI CPOK, YTO CMOCO6CTBYET Obl-
CTPOMY MPU3HAHNIO N306PETEHMA B KadecTBe Nna-
TeHTocnocobHoro. OAHaKO nogaya BO3pakeHUs
[0 BbljayM naTeHTa MOXXET 3HAYMTeNbHO Yan-
HUTb NpoLeaypy, YTO MHOAA MOXET 6bITb HEXeNa-
TeNbHbIM A1 CTOPOH, 3aMHTEPecOBaHHbIX B Orne-
PaTUBHOM MOJYYEHWUM NPAB Ha NOIE3HYHO MOAESb.
B cBA3K C aTM 0Cco60e BHUMaHWe CTOUT yaAenuTb

BO3pPaXXeHNO MOCAe BblAauy MaTeHTa, a Takxe
NpaKTUKe aHHYMPOBAHWS MaTeHTa Ha MOJSIe3HYH
MOA€eNb Ha AoCYAebHOM CTaann.

BoapaykeHna nocne Bblgayu naTeHTa WMam npo-
LieCCbl aHHYIMPOBAHMS MOIYT ObITb 9MdOEKTUBHbBIM
WHCTPYMEHTOM AN OcnapuBaHusa HernpaBOMep-
HbIX MaTeHTOB, 63 HeOOXOAMMOCTU BTSAMMBAHMS
CTOPOH B ANUTeNbHble cyaebHble pasbupaTenb-
cTBa. OTO MO3BOJSAET M3HexaTb MCKYCCTBEHHOIO
NPOANIEHNST CPOKOB 3allMTbl U CNOCOOGCTBYET Obl-
CTPOW OUYMCTKE pbiHKa OT NATEHTOB, KOTOPbIE MOTYT
6bITb NPU3HAHbI HEAENCTBUTENbHBIMW MO Pa3ny-
HbIM OCHOBaHMAM, TakMM KaK HefOoCTaTOYHOCTb
HOBW3HbI WM MaTEHTOCNOCO6HOCTU. [locyaebHoe
aHHYNMpPOBaHME TakXe AaeT BO3MOXHOCTb CTO-
poOHaM 3P ®dOEKTUBHO pa3peLLNTb Cropbl, He Nprbe-
rast K MoJIHOLUEHHOMY cyebHOMY MpoLeccy. Takom
NoAxo[ MO3BOMSET YCKOPUTb MPOLECC MPUHATUS
PeLeHN 1 NOBLICUTb Ka4YeCTBO MATEHTHOrO npa-
BOBOrO PErynmpoBaHus, YTO BaXKHO Kak A1 Bna-
[enbleB MaTeHToB, Tak W ANs APYrMx y4acTHUKOB
PbIHKA.

B MWpOBOW MpaKTMKe CYLIECTBYHOT yChellHble
npUMepbl CTPaH, rae BHeapeHbl ahdeKTBHbIE CU-
CTeMbl [0CYAe6HOrO aHHYIMPOBaHMA MaTEHTOB.
HaumoHanbHble NaTeHTHble BeOMCTBa HadeseHbl
NOTHOMOYMSIMI NPOBEPATL NaTeHTbI Ha Nosie3Hble
MOAENN MO 3amnpocy 3auMHTepecoBaHHOMO uLa.
KntoueBbIMY MPeEMMYLLIECTBAMM SABNAOTCH: CHXKE-
HMe n3aep)KeK A5 CTOPOH, YCKOPEHHbI NpoLect
PaCcCMOTPEHNS, YMEHbLLEHWE Harpy3ku Ha cyaet-
HYIO CMCTEMY. OTOT OMbIT MOXET 6blTb MOAe3eH
Ana KasaxctaHa, rge Takue npouedypbl noka He
pPasBUTbI.

Tak, Hanpumep B epmMaHuy, npoleaypa aHHy-
NIMPOBAHMS MaTeHTa Ha MONE3HYIO MOAENb MOXET
6bITb MHNLMMPOBaHa NtOObIM 3aMHTEPECOBaHHbIM
NMUOM. Hanbonee pacnpoCTpaHEHHbIN MexaHn3Mm
— 3TO aAMUVHUCTpaTMBHas npoueaypa yepes Pe-

2 Opposition Systems // WIPO// https://www.wipo.int/scp/en/revocation_mechanisms/opposition
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[epanbHOe naTeHTHoe BeOOMCTBO [epmMaHuu
(DPMA), KoTOpoe MMeeT MOSIHOMOYMA OTMEHSATb
naTeHTbI®. 3TO OCOBEHHO BaXKHO A/15 CyYaeB, Kor-
[la nonesHast Mofleflb He COOTBETCTBYET TpeboBa-
HVMAM HOBW3HbI, M30OPETATENBCKOrO YPOBHA WM
MPOMbILLIEHHON NMPUMEHUMOCTM.

B cnyyae Hecornacus C pelleHnemM BeOMCTBa
CTOPOHbI MOIyT 06PaTUTLCA B NaTEHTHbIN Ccya ANs
nepecMoTpa peLleHns. 3To no3sonsgeT apdeKTns-
HO pewaTb BOMPOCbI, CBA3aHHbIE C HeOenCTBU-
TeNbHbIMW NaTeHTaMU.

Mpouecc aHHyNMpoBaHUA ABASETCA TMOKUM U
[OCTYMHbIM 19 Y4aCTHMKOB pblHKa. 9TO obnerya-
eT YCTPaHeHWe HeMpaBOMEPHbIX MAaTEHTOB U MUHU-
MU3UPYEeT pacxofbl ANa KOMMaHui. Nutep bpayH,
9KCMNepT B 06/1aCTV MHTENNEeKTYyanbHON COOCTBEH-
HOCTW, NOAYEPKMBAET, YTO TaKON MOAXOL CNOCO6-
CTBYET MOALEPXKaHUKD 3[0POBOA KOHKYPEHTHOW
cpeapl*.

MNpouecc aHHYNMPOBaHWSA NaTeHTa Ha MOME3HYHO
MoZenb B KnTae Takyke obnagaeT CBOMMM OCO6EH-
HocTsMW. Kora 06BUMHSAEMbIN B HApYLLEHWN NaTeH-
Ta CTa/IKMBAETCA C O6BMHEHMAMM B HapyLLEeHWM Na-
TEHTHbIX MpaB, NEPBON MEPOW MPOTMBOLENCTBUS,
KOTOPYKO OH OBbIYHO MPUHUMAET, ABNAAETCSA Noaa-
Ya 3aaB/IEHNA O MPU3HAHWMK NaTeHTa HeaencTBU-
TefIbHbIM B HauMOHanbHoe yrnpaBieHne NHTeseK-
TyanbHol cobecTBeHHocTM KuTtaa (CNIPA). Mocne
NoJlyYeHus yBeOOMEHUS O MPUHATUN 3aABIEHNS
O MpU3HaHMM HeAeNCTBUTENbHbIM, MOJAHHOro 06-
BUHAEMbIM B HapyLUeHWM MNaTeHTHbIX Mpas, CYA,
Kak MnpaBuo, NpMoCTaHaBIMBaeT cyaebHoe pas-

6upaTeNbCTBO MO Aefly O HapyLleHWW MaTeHTHbIX
npaB Ao Tex nop, noka CNIPA He NpuMeT pelleHne
O PaCCMOTPEHUM 3aABNEHNSA O NPU3HAHWUK Hefel-
CTBUTESbHbIM®.

CNIPA aBnseTcsa eAMHCTBEHHbIM ODULMANBHbIM
opraHoM B KuTae, KOTOpbIA NMPOBEPSIET U MPUHU-
MaeT pelleHne O AeNCTBUTENIbHOCTU BblAaHHOMO
naTteHTa B paMKax CUCTEMbl MPU3HaHWUSA MaTeHTa
HefencTBUTENbHbIM. Cylibl MOTYT pacCMaTpuBaTh,
OTMEHATb WK noaaepxuBaTtb pelleHne CNIPA B
CyAebHOM NOPSAAKeE, HO Cy[lbl HE MOTYT HanpsMyrO
BbIHOCUTb PELLIEHNA O AENCTBUTENIbHOCTM NaTeHTa
B NtO6bIX CUTYaLMAXE.

Kak ykasblBaeT J1to Yxoy’, 3T0 NO3BONAET CHU-
3WUTb 3aTpaTthl M YCKOPUTL MpoUecc AN Manbix u
cpeaHunx NpeanpusaTui, a Takxe ahOEKTUBHO Npe-
[AOTBpallaTh 3/10ynoTpedbeHns naTeHTaMu.

BmecTe ¢ Tem, MpocToTa v AeLleBn3Ha npoueayp
aHHYNMpoOBaHMA nateHToB B KuTae obecnevymBa-
tOT ObICTPbIA N AOCTYMHbIA MeXaHW3M AN BCeX
YYaACTHUKOB pbliHKa. OgHaKo, Kak oTMedaeT [oHu-
en BaHré, B KMTaMCKOM CUCTEME CYLLIECTBYET PUCK
HeJOCTaTOYHOW HE3AaBUCUMOCTU aIMUHUCTPATNB-
HbIX OPraHoB, YTO MOXET MPUBECTU K NMPUHATUIO
HEOOBEKTMBHbBIX PEeLLeHNn B MHTepecax KpymHbIX
KOMMaHWR.

B Poccum 3alimTa naTeHTHbIX MpaB OCYLLECTBA-
eTca ABYMS OCHOBHbIMK Cnocobamu: cy1ebHON 1
agMuUHMUCTpaTmBHOM dopmon. CyaebHan 3alimTa
npeanonaraet obpalleHve B Cy[, rae paccMaTpu-
BalOTCH MaTeHTHbIE CNOpbl, @ adMUHUCTPaTUBHAA
(hopMa BKrOYaeT nofgadvy 3asBneHns nnm xanobbl

3 Utility Models An information brochure on utility model protection // German Patent and Trademark Office// https:/www.dpma.de/docs,
english/broschueren_eng/bro_utilitymodels_en.pdf

4 P Brown, Patent Law in Germany: An Overview, 2022.

5 Jiangiang Nie, “Patent Invalidation and Administrative Litigation in China” (Asia IP Law) https.//asiaiplaw.com/section/strategy-guides/
patent-invalidation-and-patent-administrative-litigation-procedures-in-china

6 Honggui Cai, “Patent invalidation and patent administrative litigation procedures in China”
https:/asiaiplaw.com/section/strategy-guides/patent-invalidation-and-patent-administrative-litigation-procedures-in-china

7 L. Zhou, Patent Invalidation Procedures in China, 2020.

8 D. Wang, Patent Law in China: Risks and Challenges, 2079.
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B OpraHbl, yNoSIHOMOYEHHbIE Ha 3alLUTy NpaB B 06~
NacTn MHTeNNeKTyanbHOM COBCTBEHHOCTI®.

AOMUHNCTPaTMBHAA GOpMa 3alLMTbl MATEHTHbIX
npaB npeaycMaTpuBaeT nogady 3asBieHus (xkano-
6bl) B POocnaTeHT, eCciin BO3HMKAET HEOBXOANMOCTb
B 3allMTe MpaB Ha OObEKTbl MATEHTHOrO Mnpasa.
BaXKHbIM 311eMEHTOM aAMUHUCTPATUBHOIO NMOPSA-
Ka ABMSETCA co3aaHue crneumanbHoro YnomHOMO-
YEHHOro opraHa, KOTOPbIA pacCMaTpMBAET Takue
3asBeHna — 310 [1anarta no nateHTHbIM Cropam,
dYHKUMOHMpYtoLLasa npu PocnaTeHTe. 9TOT opraH
npeaHasHayveH ans aMOEKTUBHOIO paspeLleHns
CMOPOB, CBA3aHHbIX C MpaBaMu Ha NaTeHTbl, a Tak-
»Ke MpaBaMu Ha cpeAcTBa MHAMBUAOYaNM3auUmm To-
BapOB, paboT 1 YCAYr, TaKMMKM KakK TOBapHble 3Ha-
KW, HAMEHOBaHNA MECT MPONCXOXAEHNS TOBAPOB
v Opyrve oObekTbl.

ManaTa No NaTeHTHbIM CNopaM UMEET LUMPOKMI
CMEKTP MONHOMOYUI, BKJTKOHAsA BO3MOXHOCTb OT-
MEHbl UK NPU3HAHUA HEeOEeNCTBUTENbHBIMU MNa-
TEHTOB, @ TakXXe paspeLleHns CIOopoB Mexay na-
TeHTOO61aAaTeENAMM U TPETbUMM TMUAMK. Takowm
aOMUHUCTPATMBHbBIA MOPAAOK MO3BOMSAET YCKO-
pPUTb MPOLEeCC 3alynTbl MpaB WUHTENNEKTYalbHOM
COBCTBEHHOCTW, n3berad AnuTeNbHbIX U AOPOro-
CTOALMX CyebHbIX pa3bupaTenbCTB.

2. TepcneKkTuBbl pasBUTUS MHCTUTYTa MoO-
nesHbix mogenen B Pecnybnuke KasaxcraH.

KazaxcTaH, Kak CTpaHa C pa3BMBarOLLENCA Cu-
CTEMOW 3aLUMTbl MHTENNEKTYalbHOW COBCTBEHHO-
CTW, CTaNKMBaETCA C pAAOM Npobaem B npoLecce
aHHYNMPOBAHMS MATEHTOB Ha MOJE3HbIE MOAESN.
HecMOTpst Ha CTpemeHne rocygapcTBa K ynydlle-
HUIO MPaBOBOW 6asbl B chepe MHTENNEeKTyanbHO
COBCTBEHHOCTW, B KasaxcTaHe elle OTCYTCTBYHOT
crneynanmanpoBaHHble cyfibl 1 3D MEKTUBHbIE NMPO-
Leaypbl 4Ns AOCyAebHOro aHHyIMPOBaHUA naTeH-
TOB, YTO CYLLIECTBEHHO 3aTPYAHSET NPOLIECC pa3pe-
LLEHNs CMOPOB B 3TON 06NacTw.

B oTnmume OT Takux CTpaH, Kak [epmaHusa u
Kutan, roe y»ke OaBHO OeWCTBYHOT aAMUHUCTPa-
TUBHblE MEXaHN3Mbl aHHYNMPOBaHMS NaTEHTOB, B
KaszaxcTaHe npouecc aHHyNMpoBaHMA MNaTEeHTOB
Ha nonesHble MOAENN OCYLLIECTBASETCS WCKIIHO-
4YUTENbHO Yepes cyaebHble opraHbl. 3TO cosgaeT
[IONOSHUTENbHbIE MPENATCTBMA A5 Y4aCTHUKOB
PbIHKa, TaK Kak cyaebHbl NpoLecc TpebyeT 3Haun-
TeNbHbIX BPEMEHHbIX 1 (DMHAHCOBbLIX 3aTpaT. Kpo-
Me TOro, OTCYTCTBME CMeLnanmampoBaHHbIX Cy10B
M 3KCMEepToB B 06MACTU MHTENNEKTyaNbHOW CO6-
CTBEHHOCTM 3aTPyAHAET OOBbEKTUBHYHD N TOYHYHO
OLEHKY MAaTEHTOCMOCOBHOCTM NMOME3HbIX MOAENEN.

CyuwiecTBytollas cyaebHas npakTuka B Kasax-
CTaHe TakXe MnofvepkMBaeT npobnemMy AnuTenb-
HOCTW NpoLecca aHHyNMpoBaHMA. MOCKONbKY BCe
CMOpbl peluatoTca 4Yepesd Cyf, MPOLEecC MOXKET
3aHATb 3HAYMTENbHOE BPEMS, YTO AenaeT ero He
BCerja AOCTYMHbIM, OCOGEHHO AN Manoro busHe-
ca. 3TO NPUBOAMUT K 3HAYMTENbHBIM (DMHAHCOBbIM
pacxodam AN NpefanpusTUin, Y4TO 3aTpyaHseT ad-
(HEKTUBHYH KOHKYPEHLIMIO U MHHOBALMN.

B KasaxcTaHe HeobxoamMmo cosfgaTb 6onee ad-
(DEeKTUBHYIO CUCTEMY 3aLLUMTbl MHTENNEKTYalbHOM
COOCTBEHHOCTM, KOTOpast yunTbiBana 6bl Mexay-
HapoAHble CTaHAapPTbl U NepeaoBOM OMNbIT CTPaH C
pPasBUTbIMM NMPaABOBbIMW CUCTEMaMK B cdepe na-
TeHTOBaHuA. OAHUM U3 KJTHOYEBBIX LLIAroB B 3TOM
HanpaBfeHNN JOMKHO CTaTb BHeAPEHUE aAMUHM-
CTPaTUBHOIO MeXaHw3mMa aHHyIMpPOBaHWUS naTeH-
TOB. AHanornyHas npakTuKa yxe NpUMeHseTca B
PasHbIX CTpaHax, rae agMUHUCTPaTUBHbIE NpoLie-
Alypbl NO3BOASHOT 3HAYMTENBbHO YCKOPUTb NMPoLece
aHHYNMPOBaHMA MaTEHTOB M CHU3UTb €ro CTou-
MOCTb. TakoW Noaxof CHU3WM 6bl Harpy3Ky Ha Cy-
flebHble opraHbl 1 obecneynn 6ol 6onee 6bICTpoE
M OOCTYMHOE peLleHne CMNopoB ANs YYaCTHMKOB
PbIHKa.

BHeagpeHne aAMWHMUCTPATUBHOMO MexaHn3ma

9 A.10. [roxxes, “TlaTeHT kak (hopma o0xXpaHbl M306PETEHMI, MONE3HbIX MOAENEel 1 MPOMbILLIEHHbIX 06pa3sLoB” (2022) // Opyanyeckme

Haykw// cTp. 152.
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aHHYNIMPOBaHWA NO3BONMAO Obl NpeanpuHMMaTe-
NAM 6bICTPO OCnapuBaTb MaTeHTbl Ha MONe3Hble
MOAENN, KOTOpble HapyLlaroT UX NpaBa WUnn ABAs-
FOTCHA He MaTEHTOCMOCOBHbIMN. OTO NMOBbLICKUSIO Obl
KOHKYPEHTOCMOCOBHOCTb Ha PbIHKE 1 CNOCOOCTBO-
Bano Obl YNyYLEHNIO MHHOBALMOHHOW Cpeapbl.

B KasaxcTaHe HeObXx0AMMO CO34aTb MEXaHW3M
aAMWHUCTPATUBHOIO  aHHYIMPOBAHMA MaTEHTOB
Mo aHanornm ¢ MeXXayHapoaHOM NPaKTUKOW, Yepes
PI'TT Ha MXB «HaunoHanbHbI UHCTUTYT UHTENEK-
TyanbHOW COB6CTBEHHOCTU» KomMuTeTa MO NpaBam
WHTENNEeKTyanbHOM COBCTBEHHOCTUM  MUHUCTEP-
CTBa OCTULUMK Pecnybamkm KasaxcTaH.

Kpome Toro, Heo6xoanMo co3aaTtb cnewmanmam-
pOBaHHbIe CyAbl UN XOTst 6bl OTAeNbHblE NOApa3-
[JeNeHns B pamMmKax CyLIeCTBYHOLIMX CyAoOB, KOTO-
pble 6yayT 3aHMMAaTbCA UCKIOYUTENBHO AenamMmn B
061aCTV UHTENNEKTyanbHOM COBCTBEHHOCTH. ITO
MO3BOMNT MOBLICUTb KBaNMMUKaLMKO CyaAen N 3KC-
NepToB, YYYLWNTb NPOLIECC PAaCCMOTPEHUS Aen 1
chaenatb cyaebHyro cuctemy 6onee aheKTUBHOM.
Cyapw, obnagatouime rnyboKMMU 3HaHNSMK B 06~
NacTN UHTENNEKTYaNIbHOW COBCTBEHHOCTH, CMOTYT
60ree TOYHO OLeHMBATb MATEHTOCMNOCOOHOCTb MO~
NEe3HbIX MoAenen, Y4To NpuBedeT K YMEHbLIEHMHO
KOIMYeCTBa OLLUMOOK B CYAEOHbIX PELIEHUSX.

BaxkHO Takxke yaenuTb BHUMaHME 06YYeHNIO U
NOArOTOBKE CNeLmanncToB B 06/1aCTN NaTeHToBa-
HUS N UHTENNEKTYaNbHOM COBCTBEHHOCTN. [10BbI-
LeHWe KBanndrKaummn Cyaem 1 aKCnepToB CTaHeT
BaXXHbIM LLIAroM Ha MyTu K YyAy4lleHWO KayecTBa
CYAEOHbIX pelleHnin n akenepTua. BHegpeHne npo-
rpamMm cepTudmkaumm n NpodeccnoHanbHoOM noa-
rOTOBKM B 9TOW 06/1aCTX MO3BONUT 06ecnednTb
BbICOKMIA YPOBEHb KOMMETEHLMN 1 O6BEKTUBHOCTM
NPV OLIEHKe NaTeHTHbIX 3aABOK W PeLIeHM BOMPO-
COB, CBSI3aHHbIX C aHHYIMPOBAHMEM MATEHTOB.

Mpo3payHOCTb MpoLecca aHHyIMpoBaHMA na-
TEHTOB MMEET pellatoLLiee 3HaueHme A1 NoBbiLle-
HMS OOBEPMS CO CTOPOHbI BCEX YYACTHUKOB PbiH-
Ka MHTennekTyanbHo cobcTBeHHOCTU. OAHUM 13

KNHOYEBbIX acnekToB ahMeKTUBHOMO MYyHKLMOHM-
POBAHWS CUCTEMbI aHHYIMPOBaHNA MaTEHTOB SB-
NAeTcs AOCTYMHOCTb MHMOPMaLIMN O TEKYLLEM CO-
CTOSAAHMM 3aABOK, XOfe CyAeOHbIX pasdtmnpaTenbcTB
W peaynbTaTax Mpoueayp aHHyIMpoBaHusS. 3TO
NO3BONSAET CHU3UTb HOPUAMHECKYHO HeomnpeaeneH-
HOCTb 1 MOBbLICUTb YBEPEHHOCTb B CNpaBeA/INBO-
CTV U 06bEKTUBHOCTM Mpolecca. B ycnoBusx co-
BPEMEHHON LMdPOBMU3aLMKN BaXKHO, YTOObI Takme
JlaHHble 6bIN AOCTYMHbI B PeXxuMme peasibHOro
BPEMEHM, YTO 3HAYUTENBHO 06ErYnT B3aUMOAEN-
CTBME C CUCTEMOWM ONA 3asaBUTENEN, FOPUCTOB U
APYrnx 3aMHTEPECOBAHHbIX CTOPOH.

B KasaxcTaHe, rae cuctema aHHyIMpoBaHus na-
TEHTOB OCYLLECTBNSAETCS Yepes cyaebHble OpraHbl,
OTCYTCTBME LIEHTPAIM30BAHHOIO W MPO3PaYHOro
MexaHn3mMa 0715 OTCNeXnBaHUsA Takux Aen ABAs-
eTca OAHOM M3 3HaudnMbIX npobnem. CospaHve
OHNanH-NNaTdopMbI, KOTopasa obecneynBana 6bl
[OCTYN K MHbOpMaUMn o xoae AeN v pesynbrartax
npoueayp aHHyIMpPOBaHWA, MO3BOMNUT YY4aCTHMKAM
PbIHKa onepaTMBHO NoyYaTb akTyanbHY MHHOP-
MaLmto, 3berasn 3afep>KeK 1 HeonpaBAaHHbIX pac-
XOOOB Ha MosnyveHne MHbopMauun. Takasa nnat-
(hopMa J0MKHa BKIOYaTb NOAPOOHbIE CBEAEHNS O
KaXkOoW 3asiBKe: OT ee nofadm A0 OKOHYaTeNbHOro
PEeLLEHMS, C BOBMOXHOCTbIO OTCNEXMUBAHUS M3Me-
HeHWst cTaTyca Aena, ero aTanoB M CBS3aHHbIX C
HVM Cye6HbIX peLLEeHNA.

C NpaBOBOW TOYKW 3PEHUS, BHEAPEHWE OH-
nanH-nnatdopMbl ByaeT cnoco6CTBOBaTb COH/IHO-
[EHVIO MPUHLUMMOB MPaBOBOW OMNpefdeneHHOCTH 1
JOCTYMHOCTMX NPaBOCyaus, YTO ABASETCS BaXKHbIM
3NEMEHTOM CMpaBeA/IMBON CyAebHOM CUCTEMBI.
Mnatdbopma OomkHa obecnevnTb NPO3pPayHOCTb
He TOMbKO B OTHOLLEHNN KOHKPETHbIX AeN, HO U B
NAaHe CTaTUCTUYECKUX AaHHbIX, CBA3AHHbIX C aH-
HYIMPOBAHWEM MATEHTOB, YTO MOMOXET Y4aCTHU-
KaM pblHKa aHaIM3MpoBaTb BO3MOXHbIE PUCKM 1
KOPPEeKTMpOoBaTb CBOW AeNCTBUA. Kpome Toro, ny-
6IMKaLUMa peLLeHniA 1 COOTBETCTRYIOLLMX MaTepu-

1/2025 31



TEOPUA

QAZE5SPATENT

anoB CyaebHbIX pa3dupaTenibCTB MOXET Crnoco6-
CTBOBaTb POPMMPOBAHMIO NpeLeaeHToB, KOTopble
6yayT BaxKHbIMWU An8 GOPMMPOBaHNSA MpaBonpu-
MEHUTENbHOW MPaKTUKX B 06MACTU UHTENNEKTY-
anbHOW COBCTBEHHOCTM.

C ropnamnyecKom TOUKM 3peHNs, TakoM Noaxoa OT-
BeYyaeT TpeboBaHMAM 06ecneveHnst OTKPbITOCTU U
JIOCTYMHOCTM NPaBOCYANS, YTO 3aKPEMNIEHO B MEX-
[yHapoAHbIX CTaHAapTax, Takmx Kak KOHBEHLMSA O
3almMTe NpaB YenoBeka'®. B yacTHOCTW, MpaBO Ha
crnpaBeanvBoe CyaebHoe pasdtmnpaTenbCTBO AOSK-
HO BKJIKOYATb JOCTYMN K MHMOPMaLmMK, KacaroLlencs
BCeX 3TanoB Aena. BaxxHo, 4Tobbl nnathopma obe-
crneynBana He TOIbKO AOCTYN K pesynbTaTaM, HO
W rapaHTMpoBana BO3MOXHOCTb O3HAKOMUTLCS C
060CHOBaHMSAMU CyAEBHbIX PeLleHnin, YTO NOBbl-
CUT YPOBEHb [JOBEPUS K CYAEOHOM CUCTEME.

3akntoyeHue

MexxayHapodHaa MpakTka MoKasblBaeT, YTO
ahheKTnBHaA cMcTeMa NOCTPErMcTPaLMoOHHOW on-
NO3NLMKN MOSME3HBIX MOAENEN CYLLEeCTBEHHO CHU-
YKaeT KOJIMYECTBO HEAENCTBUTENbHbIX MATEHTOB, a
TaKXKe CrnocobCTBYET YKpeneHno NpaBoBOM yBe-
PEHHOCTW Ha PbIHKE MHTENNEKTYaNbHOM COBCTBEH-
HOCTW. Takme MexaHu3Mbl MO3BONSKT 3anHTepe-
COBaHHbIM CTOPOHaM OCMapvBaTb MaTeHTbl, KOTO-
pble He COOTBETCTBYHOT TPebOBaHWUSIM HOBW3HbI,
M306peTaTeIbCKOro YPOBHS WM MPOMbILLIIEHHON
NMPYMEHUMOCTHU. B CTpaHax ¢ pasBUTbIMWN CUCTEMA-
MW 3alUMTbl UHTENNEKTYaNbHOM COBCTBEHHOCTH,
Takux Kak ['epmaHmnsa 1 Kutai, nocTperncTpaumoH-

Has ONNO3MLIMA UrPaeT BaXkKHYHO POJb B MOAAEPKaA-
HWMM Ka4ecTBa NaTeHTHOro GoHAa 1 obecneveHmm
KOHKYPEHTOCMOCOBHOCTIN Ha MeXayHapOAHOW ape-
He.

[apMOHM3aLMa 3akoHo4aTeNbCTBa B KasaxcTa-
He C MeXAyHapOAHbIMU CTaHAapTaMu, BKIKOYas
BHeApeHue MMOKMX M NPO3padHbIX CUCTEM OMMO-
3MUMN Yepes YNOTHOMOYEHHbIE OpraHbl, Crnoco6-
CTBOBasa 6bl 60nee ahOEKTUBHOMY YCTPAHEHNIO
HeaeNCTBUTENbHbIX MaTeHTOB Ha Mofe3Hble MO-
Aenn. 9To obecneymno 6bl 3alUMTy WHTEPECOB
Kak npaBoo6nagaTenen, Tak n Apyrmx y4aCTHUKOB
PbIHKA, CHMXXast KONMYeCTBO HEOOOCHOBAHHbIX Ma-
TEHTHbIX CNOPOB. BHeapeHWe Takmnx npoueayp, Kak
aOMWUHUCTPATUBHbIE MEXaHWM3Mbl aHHYIMPOBaHNS
NaTEHTOB M yNpPOLLEeHWe NpoLecca pacCMOTPEHMS
BO3paXKeHWn, NO3BONMIO Bbl 3HAYNTENBHO COKpa-
TUTb CyAeOHble 3aTpaTbl U YCKOPUTL paspeLleHme
CMOpPOB.

CucTemaTmnyeckast paboTta B HanpaBieHnn yiyy-
LWEHNA MPaBOBOW Cpefbl, BKAKOYas afantaumnro
NYYLIMX MUPOBBIX NMPaKTUKK, MOBbILLAET AOBepME K
WUHCTUTYTY NaTeHTOBaHWS N CNOCO6CTBYET Hosee
BbICOKOMY YPOBHIO 3alLMTbl MHHOBaUMI B CTpa-
He. BHeapeHue cneumanmamMpoBaHHbIX OpPraHoB
AN aHHY/IMPOBaHUS MaTeHTOB, co3aaHne ahdek-
TUBHbIX aAMWHUCTPATUBHbIX MPOLEeAyp, a Takxke
NOBbIlLEHME KBannbmKaumm cyaen u SKCnepToB
obecrneyat cnpaBea/IMBOE M ONepaTUBHOE paspe-
LUEHWe CNOPOB, YTO BaXXHO AJ151 CO34aHNA MOMOXKMN-
TENbHOrO UMUAXKA CUCTEMbI WHTENNeKTyanbHOM
COBCTBEHHOCTM B KasaxcTaHe.

10 European Convention on Human Rights, Art 6(1) (4 November 1950) https.//www.echr.coe.int/documents/convention_eng.pdf
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Bbi30Bbl aBTOPCKOIro rpaBa B OTHOLLEHWM
rpon3BeeHnn, nexxarmnx B ocHoee NFT

NFT HerisiHaer! TybIHAbl1apFa KaTbICTb
aBTOPJIbIK KYKbIK Macesiesiepi

Copyright challenges concerning works
underpinning the NFTs

AHHoOTaumnsA. CtaTbs aHamsupyet
MpaBOBOW CTaTyC HeB3anMO3aMeHsie-
MbIX TOKEHOB B KOHTEKCTE aBTOPCKOIrO
npaBa, paccmaTpuBasl UMYyLLECTBEH-
Hble ¥ HeuMyLECTBEHHbIE acreKThbl
BRafeHns  UMppoBbIMU  aKTUBaMM.
Ocoboe BHUMaHWe yAensieTcss Mexay-
HapOAHOW 1 Ka3axCTaHCKOU MpakTuKe
pEerynMpoBaHus, CyqebHbIM npeLeneH-
Tam v paBOBbIM Bbi30BaM 3alyMThbl
WHTeN1eKTyanbHOM COGCTBEHHOCTY.

KnroyeBble crnoBa: HeB3anmo3ame-
HSIEMbIY TOKEH, aBTOPCKOe MpaBo, WH-
TeN/IEKTyaslbHasi COGCTBEHHOCTb, LNG-
poBble akTuBbI, G/I0KYeNH, cyqebHas
MpaKTvKa, NPaBoOBOE PEry/IMPOBaHME.

34

AHpgartna. Makasaga esapa anma-
CTbIPbI/IMaiTbIH TOKEHAEepAIH aBTop-
JIbIK KYKbIK KOHTEKCTIHAEr KYKbIKTbIK
MapTe6eci TanfaHbIn, UAppIIbIK akTB-
Tepre MEHLIK KYKbIFbIHBIH MYJIIKTIK
JKOHE MYJTIKTIK eMEeC acrekTinepi Kapa-
CTbIpblnajbl. XasblkapasblK XoHe Ka-
3aKCTaHAbIK pPeTTey TaxXIpUGeCIHe, CoT
TOXXIPUGECIHE XKOHE 3BUSATKEPSTIK MeH-
LWIKTI KOpFayAaFbl KYKbIKTbIK Macesie-
Jlepre epekLue Hasap ayaapbliagbl.

Kint cesgep: e3apa asmacTblpbii-
MaUTbiH TOKEH, aBTOPJ/IbIK KYKbIK, 3U-
ATKEPIK MEHLLIK, LMpPbIK akTUBTED,
6J10KYENMH, COT TaXKIPUBECI, KYKbIKTbIK
perTey.

Annotation. The article analyzes the
legal status of non-fungible tokens in the
context of copyright law, examining the
proprietary and non-proprietary aspects
of digital asset ownership. Particular
attention is given to international and
Kazakhstani regulatory practices, case
law, and legal challenges related to the
protection of intellectual property.

Keywords:  Non-fungible  token,
copyright, intellectual property, digital
assets, blockchain, judicial practice,
legal regulation.
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BesepeHune

CoBpemMeHHOe 06LLIECTBO aKTUBHO MEPEXOANUT K UCMONb30BaHNUIO AelleHTpanu-
30BaHHbIX TEXHOJIOTUI, YTO HAXOAUT CBOE OTPaXKeHWe B CTPEMUTENIbHOM Pas3BUTUM
LUMDPOBbLIX aKTUBOB, BK/tOYas HeB3anMMo3ameHsieMble TokeHbl (NFT). NFT - eau-
HML@ TaknX AaHHbIX, NPUKPENneHHas K yHUKanbHOMY LnbpoBoMy daiiny, Hanpu-
Mep, NeCHE WV BUAEO, KOTOPas COAEP>KUT NOATBEPXKAEHWE NTMYHOCTK BflaZe/bLa
daina.! OTn ToKeHbl NPefoCTaBASOT aBTOPAM, MHBECTOPAM W MOMb30BATENAM
HOBble BO3MOXHOCTM B YNpaBNeHUM 1 3allimTe LUMOPOBbLIX aKTUBOB, CTUMYNMPYSA
pasBuUTUE LMDPOBOA IKOHOMMKM U MHHOBALIMOHHbIX MOAXOA0B K KOMMeEpLManmnsa-
LMW UHTENNEeKTYanbHOM COBCTBEHHOCTMU.

B aTOM CBA3M 0COBYHO 3HAYMMOCTb MPUOGPETAET BOMPOC NMPaBOBOro craTtyca
NFT, onpeaenatowmin nx MecTo B CUCTEME TPaXKAaHCKMX MpaBOOTHOLWEeHUI. Co-
rnacHo cT. 115 NpaxaaHckoro kofdekca PK, K MMYLLECTBEHHbIM MpaBamM OTHOCATCA
BELUW, AeHbMN, UMMPOBbIE aKTUBbI U Pe3ynbTaTbl TBOPYECKOW AeAaTenbHOCTU. Of-
Hako, BBMIY HemaTepuanbHon npupodbl, NFT Henb3s NpsiMo OTHECTU K BeLlam.
MNpeacTaBnseTcs LenecoobpasHbiM paccmatpueaTb NFT Kak caMocToATENbHbIE
06beKTbI FPaXkAaHCKOro Npaga C y4eToM X YHUKaNbHOCTU U HeAeIMMOCTU.

[aHHbI noaxon K onpeaeneruto npaBoBoro cratyca NFT HaxoanT NoaTBepX-
[leHVe B NPaKTUYECKOM WCMOMb30BaHNW TeXHONOrMM 61oKYelH. Hanbonee spkium
NPUMEPOM MCMOMb30BaHUSA AeLEHTPannM30BaHHbIX TexHonoruin B chepe NFT sB-
naeTcs Beayllas 6nokdverH-nnatdopma Ethereum, KoTopaa WNACTPUPYET KX
noTeHuman. Beayulas 6nok4eitH nnathopma Ethereum onucbiBaeT HeB3anMO3a-
MeHsieMbix TokeHoB (NFT) kak TpaHchopMaLMOHHOe HOBLLECTBO B cdepe Lmbpo-
BOW COBCTBEHHOCTW, MO3BONSIOLLEE MNONb30BATENAM BNAAETb YHUKANbHbIMU, HE
noanexalmMmn BOCMPOU3BEAEHNIO aKTMBaMW, BEPUDULMPOBAHHBIMI C MOMOLLIbIO
TexHonornu 6nokyertH?. OoHaKo Takmne TeXHOMOrnyeckme AOCTMKEHUS HEN36EXKHO
MOPOXXAAtOT CIOXHbIE MPaBOBbIE BOMPOCHI, CBS3aHHble ¢ peryampoBannem NFT.

OfHaKo, HecMoTps Ha pocT nonyndapHocTn NFT, nx npaBoBOW CTaTyc OCTagTcd
Heonpeaen&HHbIM, OCOBGEHHO B KOHTEKCTE aBTOPCKOro NpaBa. KntoueBon ropnan-
YeCKMI BOMPOC 3aKJIKYaeTCa B pasrpaHUYeHnyt UMYLLECTBEHHBIX W NINYHBIX HE-
NMYLLIECTBEHHbIX MpaB, cBA3aHHbIX ¢ NFT. BosHuKaeT npobnema: moryT nn NFT
OOHOBPEMEHHO (UKCMPOBaTb WMMYLLECTBEHHbIE MpaBa Ha UMGMPOBbIE aKTUBbI
M rapaHTMpoOBaTh 3aLUMTY NIUYHBIX MpPaB aBTOPOB MPOU3BEAEHUN, NEXALUMX B UX
OCHOBE? 3TO OCOBEHHO aKTyalbHO B YCMOBUAX OTCYTCTBUS YHUDULMPOBAHHOIO
perynMpoBaHust U orpaHnyeHHon cyaebHom npakTukn. NFT dukempytoT nmylle-
CTBEHHble NpaBa, HO He o6ecneYMBatoT aBTOMATMYECKOrO Nepexoda aBTOPCKMX
npaB Ha MPOM3BEAEHNS, YTO NOPOXKAAET MHOMOUYNCIIEHHbIE CMOPbI OTHOCUTENIBHO
BJIaZleHNS U UCMONb30BaHMA KOHTEHTA. B 3TOM CBA3M BaXKHO y4UTbIBATb MEXAyHa-
POAHbBIV OMbIT K @aHaIU3MPOBaTb €ro MPUMEHUMOCTb B HaLMOHaSIbHbIX NPaBOBbLIX
cucTemax.

1 Oxford English Dictionary, s.v. “NFT (n.),” December 2024, https.//doi.org/10.1093/

OED/4349970676.

2 Ethereum. "471o Takoe NFT?" [OnekTpoHHbIii pecypc]. URL: https.//ethereum.org/ru/nft,
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HacTosuwas crtaTbs (OKyCcUpyeTca Ha MccneaoBaHum
npasoBoro ctatyca NFT 1 X B3anMOLENCTBNUA C UHTESSIEK-
TyanbHOW COBCTBEHHOCTbLIO. [1epBbIit pa3gen paccmaTpu-
BaeT npaBoBol cTatyc NFT kak 0ObEKTOB FpakAaHCKMX
NPaBOOTHOLLIEHN, MOAYEPKMBARA MX CNeundmKy B KOHTEK-
CTe UMYLLIECTBEHHbIX MPaB 1 X OrpaHnyeHnin. BTopon pas-
0en yaenseT BHYMaHWe BONMpocaM HapyLleHa aBTOPCKMX
npaB., CBA3aHHbIX C cO3[aHneM K ncnonb3osaHnem NFT,
aHaIM3Mpys MexXayHapodHble N HauMOHalbHble KEeWnchbl.
LleHTpanbHbIM BOMNPOCOM UCCNEeN0OBaHNA OCTAETCH MOUCK
NpaBoOBOro 6anaHca Mexay TeXHONOrM4YyecKMMKM NHHOBa-
LUMSMM 1 3aLLMTON NpaB aBTOPOB, a Tak)Ke HEOOXOAMMOCTb
CO3[aHuNs ACHOM MpaBOBOW 6a3bl, CMOCOOHOM YYUTbIBATb
YHUKanbHble ocobeHHocTn NFT. Ocoboe BHUMaHMe yaens-
eTCH Ka3axCTaHCKOMY 3aKOHOLATENbCTBY M BO3MOXXHOCTH
afantaumm MexzayHapoAHbIX NOAXOA0B A1 PelleHus no-
KaslbHbIX MPaBOBbIX BbI30BOB.

MpaBoBoi ctatyc NFT B KOHTEKCTE MHTENNEKTyalb-
HOW CO6CTBEHHOCTU M aBTOPCKOro NpaBa

NFT npefctaBnsoT coboit yHMKambHble UMMPOBbIE
06BbEKTbI, CBA3aHHbIE C pe3ynbTaTaMu NHTENNEeKTYanbHON
[eATeNbHOCTH, U BbI3blBAtOT HEOOXOAMMOCTb NEPEOCMbIC-
NEHVA MX MPaBOBOrO CTaTyca B KOHTEKCTE WHTENIEKTY-
anbHON CO6CTBEHHOCTW. B 9TOIN CBSA3M BaXKHO y4nUTbIBATb,
4YTO MOHATWME COBCTBEHHOCTM B MpaBe OXBaTblBaeT Kak
MMYLLECTBEHHbIE MpaBa, Tak 1 NMpaBa KOHTPONS Hag 06b-
eKTOM, BKJTHOHast BO3MOXXHOCTb UCKJTKOYUTL TPETbUX NNL
13 NOb30BaHNA 3TUM 06beKTOM. OAHaKO, Kak MOAYEPKM-
BaeT CyneiiMeHoB M.3 Ana 06BbEKTOB MHTENNEKTYaNbHOWM
COBCTBEHHOCTH, BK/IHOYast peaynbTaTbl TBOPYECTBa, HEOO-
XOOAMMO YETKO pasrpaHnymMBaThb MCKIKOUUTENbHOE NPaBoO
Ha O6BbEKT M MpaBO COGCTBEHHOCTM Ha MaTepuasnbHbli
HOCKTeNb, B KOTOPOM 9TOT O6beKT BblpaxkeH. [pumeHu-
TenbHo K NFT 3TO pasrpaHudeHve npuobpetaeTr ocoboe
3HayeHwue, NocKobky camu no cebe NFT dumkempytoT npa-
Ba Ha YHWKaNbHbIN LMMPOBOW aKTUB, HO He 06nafatoT MH-
TenneKTyanbHOW LIEHHOCTb, HEOOXOAMMOW AN OXpaHbl
aBTOPCKMM NpaBoM. Takum o6pasom, NFT noaTeepxaatoT
MMYLLECTBEHHbIE NpaBa Ha LUMMOPOBOW aKTUB, HO He 3ame-
HSKOT NINYHbIE HEUMYLLIECTBEHHbIE NPaBa, Takme Kak npaBo
Ha aBTOPCTBO WM MPaBO Ha LIeSIOCTHOCTb MPOU3BEAEHNS.

PaccMoTpeHne 3apybexxHoi nuTepaTypbl MoOMoraet

MOHATb K/IKOYEBbIE acMeKkTbl npaBoBoro crtatyca NFT B
KOHTeKCTe aBTopckux npaB. Michael D. Murray* akueHTu-
pYeT BHUMAaHWE Ha HEOOXOAMMOCTb CUCTeMaTM3aunu K
rNy6oKOro aHanmsa KOHLENUMI, CBA3aHHbIX C MpUpOAOoH
n dyHkumamm NFT. OH NoaYEPKMBAET CNOXHOCTb WX B3a-
UMOAENCTBMA C NpaBaMun MHTeNNEeKTyanbHOW COBCTBEHHO-
CTW 1, CCblNnasicb Ha BbiBOAbI Harrison Jordan, ykasblBaeT,
470 BnageHne NFT He BNe4éeT 3a coboi aBTOMATUYECKOro
nepexoda npaB COBCTBEHHOCTW UMW KOHTPONS Haj aBTop-
CKMMM NpaBamMu Ha NPOM3BEAEHNS NCKYCCTBA, CBA3aHHbIE
C laHHbIM TokeHoM. Caterina Sganga® AononHAeT Ty Anc-
KYCCWI0, OTMEYas, YTO NMPOLIEeCC TOKEHN3aLMM He BKIKOYaeT
3/IEMEHTbI YeJI0BEYeCKOro TBOPYECTBA U, ClefoBaTelIbHO,
NFT He MoryT o6nafiaTb OpUrMHanbHOCTbHO, HEOHOXOAMMON
[NA OXpaHbl aBTOPCKMM MPaBOM. B pesynbTate aBTOPCKOe
NpaBO MOXET PacnpoCTPaHATLCA TOMbKO Ha MCXOOHOe
npounsBefieHne, NpeacTaBneHHoe Yyepes NFT, HO He Ha cam
TOKEH.

B TO Bpemsi Kak 3apybexkHble nccneaoBaHns akLUeHTu-
PYHOT BHMMaHWE Ha aBTOPCKO-MpaBoBbIx acrnektax NFT u
NX OrpaHUYEHNsIX, HaUMOHaNbHbIR KOHTEKCT B KasaxcTa-
He NpeAcTaBnAeT AOMONHUTESIbHbIE BbI30BbI, CBA3aHHbIE
C ajanTtauven MexXAyHapoAHbIX MOAXOAOB K MECTHOMY
3akoHofaTtenbcTBy. Ocoboe 3HadeHue MpUoBpPeTatoT BO-
npocbl npaoBoro crtatyca NFT B pamMkax rpaxaaHckoro
3aKOHOAATEeNbCTBA U CNEeLU®UKN UX perynmpoBaHus. AHa-
nms TamkaHoBa K. n Myxamegannynbl A.° Nog4EPKMBAET,
yto NFT ocTatoTcs B mpefenax nNpaBOBOro cratyca Lnd-
POBOrO aKTWBAa, YTO OrpaHUYMBaEeT Mx npumeHeHue. C nx
TOYKM 3peHnst, NFT o4HOBPEMEHHO BbICTYMNAkOT B Ka4ecTBe
06beKTa cAenok, cepTudrKaTa NoAIMHHOCT 1 MpaBoyCTa-
HaBNMBAKOLLErO JOKYMEHTA, HO MX NPU3HAHNE B Ka4ecTBe
MHBIX O6BEKTOB FPaXKAAHCKMX MPaBOOTHOLLEHWUI OCTaET-
Cs1 HEBO3MOXHbIM. Takoe MpOoTMBOPEYMBOE OrpaHUyeHne
CYLLIEeCTBEHHO BMIUAET Ha MEPCMNEKTMBbI OXpPaHbl WUHTeN-
NEeKTyanbHON COBCTBEHHOCTH, OCOBEHHO B YaCTUW 3aLLUMTbI
JINYHBIX U UMYLLECTBEHHbIX NpaB aBTOPOB NMPOV3BEAEHWUI,
npeactaneHHbix Yepes NFT. [Npn sTom B KasaxcTaHe npa-
BosoW ctatyc NFT perynupyetcsa cneumnanbHbIMU npaBo-
BbIMW HOPMaMu, B 4aCTHOCTW, Ha TeppuTopun MexxayHa-
POAHOro MUHAHCOBOro LieHTpa «AcTaHa» (MDLIA), rae oHu
paccMaTpuBarOTCA Kak MHBECTULMOHHbIE TOKeHbI’. Takon
NOAXOA NO3BONSET BblAEUTb UX KaK PUHAHCOBbIE NHCTPY-

3 KommeHTapuii k paxkaaHCkoMy Kodekcy Pecrnybnvku KasaxctaH (OcobeHHas YacTb, riaBbl 45—-62) / Moa pea. CynevimeHosa M.K.,
bacuHa 0.7 — Pazgen 3. KommeHTapuii k rnase 49 «06Lume nonoxeHns». Aamatbi, 2079.

4 Murray, M. D. (2023). NFT ownership and copyrights. Indiana Law Review, 56(2), 367-390. Page 368.

5 Sganga, Caterina, Bonadio, Enrico, Contardi, Magali & Clopterop, Marie. (2024). NFTs and copyright law. 710.4324/9781003395508-2.
Pages 22-23.

6 KypmaHrasabl TamkaHos, Aaunb Myxamegannynel. [paosoe perympoaHme NFT B pamkax 3akoHa «O 4nppoBbIX akTueax B Pecry6u-

ke KasaxcTaH». Kazakhstan Law Review. URL: https.//kazlawreview.kz,

7 AIFC Glossary. AIFC Glossary, AIFC Act No. FRO017 of 2018 (with amendments as of 15 December 2024, which commence on 1 January
2025), Approval Date: 29 April 2018, Commencement Date: 07 January 2079.
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MEHTbI, OT/INYHbIE OT LMGMPOBbIX aKTVBOB WX Npas 40NN
ydacTust B HMX, co3aaBas 6a3y ANa AanbHenlero perynm-
poBaHus. OgHako 3a npegenamu MOLIA npaBoBoi cTaTyC
NFT ocTaétcs HeonpeaenéHHbIM, YTO Bbl3blBAeT HEOHXO-
OVMOCTb JanbHerLero 3aKoHoAaTelbHOro aHannaa 1 pas-
pPaboTKN MEXaHN3MOB MX PEryIMPOBaHMS.

Taknm 06pasom, MOXKHO pe3toMmnpoBaTb, 4To NFT obe-
cneunBaroT (GUKCaUMO MMYLLECTBEHHbIX MpaB Ha Uud-
poBble (BMPTYyasibHble) akTWBbI, HO HE 3aMEeHSOT INYHble
npaBa aBTOPOB W HE rapaHTUPYHOT OXPaHy OPUTrMHANBHOIO
TBOPYECTBA, YTO MOAYEPKMBAET HEOOXOAMMOCTb pasrpa-
HUYEeHNA Mexay 3aumTton camux NFT Kak pesynbrarta u
OXPaHoW aBTOPCKUM MPaBOM MPOU3BEAEHNS, 1eXALLEro B
NX OCHOBE.

NFT v HapywieHne aBTOPCKUX NpaBs

WonaHoB H. n MpewHmkoB K.82 060CHOBbLIBAOT 3HA4M-
TeflbHble pUCKM B 0611aCTU MHTENNEKTYanbHON COBCTBEH-
HOCTW, BO3HMKAIOLLME Ha pas/IMYHbIX aTanax Cco3gaHud u
o6palleHrs NFT. OHV 0TMeYatoT, 4TO NMOKynaTe I TOKEHOB,
no CyTW, JINLLIEHbl UCKITIOYUTENbHBIX NMPaB Ha OpUrMHanb-
HbI UMDPOBOM daitn, Tak Kak pa3padoTUnK COXPaHSOT
3a co60oi aBTOPCKME NpaBa 1 MOryT co3aaBaTb HoBble NFT
Ha OCHOBe Yy»ke MpofaHHbIX. pobnemMa NoATBEpPXXAEHMA
aBTOPCTBA yCyrybnseTcs BO3MOXHOCTbIO 3arpy3ku Mpo-
n3BefeHuin 6e3 JoKasaTeNbCTBa UX OPUTMHANBHOCTY, YTO
Cnoco6CTBYET MOLLEHHUYECTBY. HecMOTpst Ha BHeApeHue
BHYTPEHHUX PEryndumMin  MapkeTniencamy, OTCYyTCTBUE
YHUOUUMPOBAHHbBIX CTaHAAPTOB M BO3MOXHOCTb CO3Aa-
HUs Heckonbkux NFT Ons ogHoro o6bekTa nmoapbiBatoT
[IOBepVEe K PbIHKY. AHanM3 Nog4EPKMBaAET HEOHXOAUMOCTb
pa3paboTKM CUCTEMHbIX MPaBOBbIX PELLEHN AN 3aLlUThbI
YYaCTHMKOB PblHKa ¥ NMOBbILWEHWS €ro NPO3PaYHOCTH, OCO-
6eHHO Ha pasHbIx aTanax »n3HeHHoro umkna NFT, roe ne-
peceyeHue C aBTOPCKMMM NpaBamMu CTaHOBUTCSt Hanbosnee
OYEBUIHBIM.

B maptoBckom oT4veTe KoHrpecca CLUA 3a 2024 rog,
NMOArOTOBNEHHOM YMpaB/fieHeM Mo NaTeHTam 1 TOBapHbIM
3Hakam (UPSTO)?, 6biniv pacCMOTPeHbl BOMPOChI, Kacato-
LMecss aBTOPCKOro npasa B KoHTekcTe NFT, ocob6eHHO B
OTHOLLEHMM TBOPYECKNX NPOom3BeAeHuI. B oTyeTe oTMeva-
etcq, 4to NFT MoryT nepecexkatbCcs C HOpMaMu 3akoHoma-
TenbCcTBa 06 aBTOPCKOM MpaBe Ha YeTbIpex KTKoYeBbIX 3Ta-

nax Ux XM3HEHHOro Lukna: 1) npoLecc nepBoHavyanbHoro
CO3MaHnst UM Tak Ha3biBaeMOit «dekaHkin» NFT; 2) xpaHe-
Hue NFT; 3) MapKeTUHroBOEe MPOABUMMNKEHWE W MPEeaIoxXe-
Hue NFT K npopaxe; 1 4) nepenadya NFT, koTopasi MOXeT
COMpPOBOXAATbCH WM He COMpPOBOXAATbCH MNepeaadeit
npaB Ha COOTBETCTBYIOLIMI aKTMB. Ha KaxAoM K3 3TuX
3TarnoB CyL|ECTBYET BEPOSTHOCTb HapyLEeHUss aBTOPCKMX
npaB, YTO MOAYEPKMBAET HEOBXOAMMOCTb MX y6OKOro
NpaBOBOro aHanmaa.

OCOBeHHO OCTPO aTa Npobnema NposABMAeTCa Ha nep-
BOM aTane — co3gaHum NFT. VIMEHHO Ha 3TOM 3Tane
BO3HMKAKOT OCHOBHbIE PUCKW, CBSA3AHHbIE C HapyLUeHeM
aBTOPCKMX MpaB, MOCKOSbKY TOKEHM3aLMS He TpebyeT noa-
TBEPXXAEHNSA aBTOPCTBa Npon3BeaeHuna. Caterina Sganga™
NMOAYEPKMBAET, YTO OTCYTCTBME MEXaHW3MOB [ANA MpPO-
BEPKM OPUTMHANBHOIO aBTopa NPOn3BedeHNA OTKPbIBAET
BO3MOXHOCTW A5 MOLUEHHNYECKOW AesaTeNnbHOCTU. Ha
npaKkTuKe Ntob0o YenoBeK, He3aBMCKMMO OT HaNM4Yns Npas
WAV IULEH3KIA, MoXeT cosaaTb NFT, 4To B onpeaenéxHbIX
06CTOATENBCTBAX MOXKET ObITb KBaMMMULIMPOBAHO KaK akT
BOCMPOM3BEAEHMA WM COOBLLEHNS MPOU3BEAEHMA A4
BCeOOLLEr0 CBefleHMs. OTa NpobriemMa OCNOXKHAETCA OTCYT-
CTBMWEM SCHOW pernamMeHTaumm B 3aKOHOAATENbCTBE.

3T puckun, ykasaHHble Caterina Sganga, HaxoasT oTpa-
KeHne B psiae cyaebHbix aen. OaHo 13 Takux aen, Miramax,
LLC v. Quentin Tarantino and Visiona Romantica, Inc."", apko
NNNFOCTPUPYET OTCYTCTBME COMTaCOBAHHOCTU B TPAKTOBKE
npas, CBs3aHHbIX ¢ codaHem NFT. B faHHOM criope KBeH-
TUH TapaHTUHO YyTBepP>Kas, YTO ero AeNCTBUA, CBA3aHHbIE
C TOKEHM3aUMen PyKOMUCHOMO CLEHApUA 1 HEUCMOb30-
BaHHbIX cueH dunbma «KpuMMHaNbHOE YTMBO», COOTBET-
CTBYIOT MpaBy Ha NybAMKaumio cleHapus. B To »ke Bpems
Miramax HacTamBana Ha TOM, YTO €€ WCKJIOYUTESbHbIE
npaBa Ha (GWIbM pacnpocTpaHatoTea U Ha co3aanme NFT.
YperynvpoBaHue crnopa B 4oCyaAebHOM Mopsiike OCTaBMUAO
3TOT Bonpoc 6e3 paspeLleHuns], MogYepKHYB aKTyaslbHOCTb
paspaboTKM NPaBOBbIX MexaHW3MOB perynmpoBanms NFT.

Bonee npakTnMyeckoe MpUMeEHEHWE [aHHbIX BOMPOCOB
MOXHO yBUAeTb B Aene Shenzhen QiCeDieChu Cultural
and Creativity Co. v. Hangzhou Bigverse Technology Co.%,
KOTOPOE pacCMaTpMBAET HapyLUeHNss aBTOPCKMX NMpaB Ha
aTanax 4ekaHku 1 mMapkeTmHra NFT. XaHukoyckuin cyf

8 LllonaHos H., [peluHmkos K. NFT o kazaxcTaHCKOMY 3akoHofaTesnscTBy. 8—9 cTp. URL: https://aequitas.kz/uploads/220617_AE_NFT.
a26¢15093f.pdf

9 Non-Fungible Tokens and Intellectual Property: A Report to Congress. United States Patent and Trademark Office | United States
Copyright Office, March 2024. Section: Copyright, p. 14.

10 Sganga, Caterina, Bonadio, Enrico, Contardi, Magali & Clopterop, Marie. (2024). NFTs and copyright law. 10.4324/9781003395508-2.
Pages 22-23.

11 Miramax, LLC v. Quentin Tarantino and Visiona Romantica, Inc., United States District Court, Central District of California, Case No. 2:21-
cv-08979.

12 Liu, Y, Zhang, X, & Wang, J. (2022). Chinese court rules on NFT transactions and responsibility of trading platforms. Journal of

Intellectual Property Law & Practice, doi:https.//doi.org/10.1093/jiplp/jpac067. Shenzhen QiCeDieChu Cultural and Creativity Co. v. Hangzhou

Bigverse Technology Co. (2022), Hangzhou Internet Court Civil First Judgement No. 71008, 20 April 2022.
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YCTaHOBWJ1, YTO HECMOCOBHOCTb NnaTdopmbl Bigverse npo-
BEPUTb NPaBO COBCTBEHHOCTM Ha CTaANM YeKaHKM CMoco6-
CTBOBasa HEeCaHKUMOHUPOBAHHOMY BOCMPOU3BEAEHMIO
OXPaHAEMOro aBTOPCKUM MPaBOM MPOU3BEAEHNS, Hapy-
Las NpaBo Ha JOBeAeHVE A0 BCEOOLLEro CBEAEHMS Yepes
NHPOPMaLMOHHbIe ceTu. Kpome Toro, npoasmkeHne NFT
npeaocTaBmnIo 06LLECTBEHHOCTH AOCTYN K MPOU3BEAEHNIO
6e3 paspeLleHuns, YTo ycyrybuno HapyLueHue. 9TOT ciydal
NOAYEPKMBAET HEOHXOAMMOCTb BHeAPEHUs nnaThopMamu
NFT cTpornx mMexaHu3MoB BepudUKaLUM ¥ MOHUTOPUH-
ra Ans obecrnedyeHua 6anaHca Mexzay TEXHONOrMYECKUMU
MHHOBALMAMM 1 3alLMTON aBTOpCcKMX nNpaB. CyaebHoe pe-
LUEeHWEe TakXKe MOATBEPXAAET BaXXHOCTb YCTaHOBEHWA
YETKOW OTBETCTBEHHOCTU M1aTOOPM 3a MPOBEPKY MOASINH-
HOCTU UM(DPOBbIX aKTUBOB, YTO CNYXXUT OPUEHTUPOM ANS
nocneayroLlero npaBonprYMeHeHNS.

Eule oanH cyaebHbI cnop Mexay aBTOpoM neceH Luna
Aura n aompkeem Justin Blau nogyepkmBaeT pacTyLLyto
CNOXHOCTb MpaB WHTENNEKTyanbHOW COGCTBEHHOCTU B
KoHTekcTe NFT."® 3aaBneHna Aura O HeCaHKLMOHMPOBaH-
HOW TOKEHW3aUnn, HealeKBaTHOW KOMMEeHcaUmMm 1 oTcyT-
CTBUWN JOBEPUA K MECHE, HanMcaHHOM B COaBTOPCTBE, CBU-
[ETENbCTBYIOT O 3HAYMTENbHbIX Npobenax B HOpPMaTUB-
HO-MpaBOBOW Hase, perynvpyrollen LumMdpoBble akTuBbl. B
JaHHOM [lefle TakXKe CYLLECTBYET BbICOKas BEPOATHOCTb
Toro, 4To NFT MOryT HapywaTb HEMMYLLIECTBEHHbIE MpaBa
aBTopa. XOoTs eN0 6bI10 YperympoBaHo BO BHeCyAe6HOM
nopsifike, OHO MOAHUMAET 6oee LWMPOKME BOMPOCHI O TOM,
Kak TpaguLMOHHbIE MPUHLMMbI @aBTOPCKOro npasa npume-
HAOTCA K HOBbIM TexXHOMoruam, Takmm kak NFT. OtcyT-
CTBWE YETKMX NPaBOBbIX CTaHAapPTOB A/19 MPOLIECCOB TOKe-
HM3aUMN 1 pacnpeaeneHns JOX040B Mexay y4acTHUKaMu
yKasblBaeT Ha HeobXO0AMMOCTb B 60Mee TOYHbIX topuaun-
YeCKMX onpeaeneHnsx 1 cnpaBea/IMBON NpakTuke B STOWM
ObICTPO pacTyLLlei oTpacnn. 3To AENO CAYXXUT NPUMEPOM
NPOTMBOPEYNIA MeXAY WHHOBAUMSMU N YCTOABLUMMUCA
NpaBOBbIMW HOPMaMW, 4TO TpebyeT TLaTeIbHOro aHanmaa
1 PyKOBOACTBA.

B KOHTeKCTe paHee pacCMOTPEHHbIX CMOPOB, CBSA3aH-
HbIX C HeCcnpaBeaVBbIM pacnpeaeneHnem posnTu, NPoeKT
Pudgy Penguins' BbigensieTcsa Kak ycnelHblii npumMep 1c-
nonb3oBaHna NFT Ons perynnmpoBaHna aBTOPCKMUX NpaB 1
BHeApEeHWs CrpaBed/iMBbIX MeXaHNM3MOB BbiriaT. Cornac-
HO NIULEH3MOHHON MOAEeNV NpoekTa, Bnagefblbl NFT no-

Ny4aroT OrpaHuMYeHHble HeMCKUMTENbHbIE MpaBa Ha uc-
NONb30BaHME TOKEHOB, BKJTHOUAA BO3MOXHOCTb CybMLIEH-
3MpoBaHus. Mpu aTOM cosfaTteslb COXpaHsaeT MopasbHble
npaBa Ha NPOU3BeAeHIE, @ TaKXKe KOHTPOSb Hall 6peHAoM
N ero ncnonbdosaHnem.”™ MpumeHeHne NFT ansa dukca-
UMW OoNnein posnTu u onpefeneHns NpaB UCNONb30BaHMSA
obecneymBaeT ACHOCTb 1 CNPABEA/IMBOCTb, YTO OCOGEHHO
aKTyanbHO Ha (OHe HOPMAaTMBHOW HeonpeAeneéHHOCTY B
[laHHOW 0bnacTun.

B KazaxcTaHe, HECMOTPS! Ha OTCYTCTBME MpeLieeHTOB
HapylleHnss aBTOPCKMX MpaB, MpaBOBas Heonpeaenex-
HOCTb B perynunpoBaHun NFT, 0cO6eHHO B YacTu XpaHeHus
aKTVBOB W Nepefayn npa., TpebyeT AOMOHUTENBHOMO aHa-
nu3sa. PernameHTbl MOLIA™® npeactaBnatoT Wwar Bnepes,
OHAKO HY>AAKTCA B YTOYHEHWUM KHOYEBbIX aCMeKToB,
Taknx Kak o6beM Mnpas, NepeflaBaeMbiX Mpw LeHTpann3o-
BaHHOM XPaHEeHU.

PaccMOTpeHHble KeNcbl, Takne Kak Cropbl O pacnpeje-
NEHUN POSANTU M yCMeLIHble NpuMepbl ncnonb3oBanma NFT,
NOAYEPKMBAIOT PACTYLLYHO pONb 3TON TEXHOMOrnK B cepe
UHTeNNeKTyanbHoN cobcTBeHHOCTU. B oTyete UPSTO oOT-
MeYaeTcsl, YTO HECMOTPSA Ha MHHOBaUMOHHOCTL NFT, npo-
61emMbl aBTOPCKOro npaBa, KOTOpble OHW MOPOXAatoT, He
ABNAOTCA HOBbIMUW. HapyLleHWs, CBA3aHHble C HeCaHKLMW-
OHMPOBAHHbIM BOCMPOM3BEAEHNEM UM AEMOHCTpaLmel
NPOW3BEAEHWNIA, PETYNVPYIOTCS Y>KEe CYLLIECTBYHOLLMMM Npa-
BOBbIMW MexaHu3MamMu. TeXHONOrMYeckmne n AoroBopHble
acneKTbl 3aHUMArOT KIIHOYEBYIO POJb, TOMAa Kak U3MeHe-
HWs B 3akoHoaaTenscTee CLUA 06 aBTOPCKOM NpaBe noka
He TpebytoTes.” [Ons KasaxcTaHa, rae nmpaBoBas perna-
MeHTaums NFT HaxoOuTcs Ha CTaAuu CTAHOBSIEHWUS, Tpe-
byeTca AanbHelllee nccnefoBaHne 1 pa3paboTka YETKMX
HOPMAaTUBHbIX NOAXOAOB.

3aknoyeHue

Byayun yHUKanbHbIM MHCTPYMEHTOM UMGMPOBON 3KO-
HOMWKK, NFT OTKpbIBarOT HOBbIM B3rNA4 Ha cdepy aBTop-
CKOrO MpaBa W WHTENNeKTyanbHOM COBCTBEHHOCTH. 3TU
TOKeHbl 06ecneyvBatoT GUKCaALWKO W pacnpoCTpaHeHue
npaB CO6CTBEHHOCTU Ha UMGMPOBbIE aKTMBbI, UCMOMb3YS
TEXHOMOMNIO G/IOKYENH, YTO CO3AAET PyHAAMEHT Ans dhop-
MWUPOBaHNSI HOBOMO PbiHKa LUMMPOBbIX ToBapoB. OAHAKO,
KakK MoKasblBaeT HaCTosllee uccnefoBaHWe, npaBoBad

13 Luna Aura LLC v. 3LauEntm't, 22 Civ. 9598 (JHR) (SDNY 20 March 2023).

14 Penguins, Inc. IP Rights. Last updated: December 2022. Available at: https.//claim.pudgypenguins.com/ip-rights.

15 pacusi CaHTunbsiHa JinHapec, M. "Kiy6 nuHrBMHOB: kak Markue urpyiuki 3a $30 nomorsin NFT-6peHzy nepesxuts kpuntosumy'. Forbes.
Available at: https.//www.forbes.ru/tekhnologii/509638-klub-pingvinov-kak-magkie-igruski-za-30-pomogli-nft-brendu-perezit-kriptozimu.

16 AFSA Notice AFSA-FNB-2024-0005 on Astana Financial Services Authority’s Expected Approach to Digital Asset Products and Services

Provided by FinTech Lab Participants. 13 March 2024.

17 Non-Fungible Tokens and Intellectual Property: A Report to Congress. United States Patent and Trademark Office | United States

Copyright Office, March 2024. Section: Copyright, p. 42-44.
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6asa ans perynmpoBaHus NFT ocTaéTcs HeonpeaenéxHHom,
OCOBEHHO B KOHTEKCTE aBTOPCKMX MpaB, YTO MOpPOXKAaeT
MHOrO4YMCNeHHblE BONPOCHI M CMOPBbI.

K OCHOBHbIM pucKkaM, compsxeHHbIM ¢ NFT, MOXHO
OTHECTWN OTCYTCTBME YETKOIO rpaHu Mexxay MMYLIECTBEH-
HbIMW 1 HEMMYLLIECTBEHHbIMW NMpaBamMn. B pesynstaTe BO3-
HMKatOT NpaBoBble NPOGENbl, KOTOPbIE MOTYT MPUBECTU K
BO3HWKHOBEHMWIO KOHMNKTOB Kak Ha HaLMOHANbHOM, TaK
N Ha MexayHapogHOM ypoBHe. CyaebHble aena 3a pybe-
KOM, Takne kak Miramax v. Quentin Tarantino, 4eMOHCTPK-
PYHOT C/IOXKHOCTb NMPUMEHEHNA TPAANUMOHHbBIX MPUHLMMOB
aBTOPCKOro npaBa K HOBbIM TEXHOMOMMAM, KOTOpble He
npeaycMaTpvBanMcb Mpu paspaboTKe CYLLIECTBYHOLLErO
3akoHopatenbcTBa. B KazaxcraHe npasosoun ctatyc NFT
perynupyetcsa M®LIA, HO 3a NpeaenamMu ero KPUCANKLMM
3aKOHOJATENBCTBO OCTaeTCsi  HemnpopaboTaHHbIM, YTO
OrpaHNYMBaET BOSMOXHOCTM UCMOSTb30BaHMS STON TEXHO-
JIOTUN B CTPaHe.

Pa3BuTME MNOHATMA UMHPOBONA COBCTBEHHOCTH B CUCTE-
Me aBTOPCKOro npaBa TpebyeT BCeO6GEMITIOLLIErO 1 Npoay-
MaHHoro oteeTta. Koa 610k4YeiiHa, a He aBTOPCKOe Mpago,
Ha [aHHbIN MOMEHT UIpaeT KIIKOYEBYHO POJb B PErynmpo-
BaHMM NFT, 4TO NOAYEPKMBAET HEOOXOAUMOCTb MOAEPHM-
3aUnMn 3akoHofaTeNbCTBa. B TO ke Bpems M30bITOYHbIE
NNy pagnkanbHble pedopMbl MOTYT 3aMe/INTb Pa3BUTHE
PbIHKA, TOrJla Kak nocTeneHHas agantauns HOpM K M3me-
HAMOLLMMCS TEXHOMNOMMAM MOXET cTaTb 6onee adheKkTnBs-
HOW CTpaTernen.

TaknM 06pa3oM, yeneluHoe perynmpoBaHune NFT Tpeby-
eT cobntofeHnsa 6anaHca Mexay MHHOBaUMSIMK U MpaBo-
BOW 3aLLMTON. BaxKHO rapaHTMpoBaTh 3aKOHHOE UCMOJb30-
BaHWe UMdPOBbIX aKTMBOB, 3alLMTY MPaB aBTOPOB, a TakXe
cO3[aHne Npo3paYHON M CTabUbHOW MPaBOBOW CpeAbl,
CTUMYJIMPYIOLLIE pa3BUTME HOBbIX PbIHKOB. bonee Toro,
MexayHapoaHaa yHubuKaums MeTOAOoB perynvpoBaHus
NFT, BktoYas afantaumio nepefoBbiX PeLleHnin K Haumo-
Ha/IbHOMY 3aKOHOAATE/IbCTBY, CTAHET BaXKHbIM LLIArom As
TaKWX rocyaapcTB, kak KasaxcTaH. [1na atoro TpebytoTes
JanbHeme nccnefoBaHmns, HanpaBieHHble Ha BblpaboT-
Ky 9 d@EKTVBHbBIX MOAENEN PErYMPOBaHMS, KOTOPbIE Yyn-
TbiBa/aM 6bl Kak HauMOHabHble MHTEPECHI, Tak M 0COOEH-
HOCTW TpaHCrpaHu4Horo xapaktepa NFT.
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TEOPU S

[lpaBoBbIE€ acneKThbl 1 MPobeMbl 06ECNEYEHMS
3aLLNTbl KOMMEPYECKOM TakHbI B LINGHPOBOM
cpefe B Pecrniybnivke KasaxcraH

AHHOTaumnsA. B ycnoBusix CTpemu-
Te/IbHOr0 PasBUTUS LINPPOBBLIX TEXHO-
JIOrMK 3allmTa KOMMEPYECKOM TarHbI
CTaHOBUTCS BaXkKHeWLLIEeN 3aa4ven 418
busHeca. OgHaKO HalmoHanbHoOe 3a-
KOHOAaTebCTBO B 3TOV cihepe nmeet
3HauYnTeIbHbIE NPO6EbI, BKKOYas OT-
CYTCTBME YETKOrO OMpeAesIeHNs] KOM-
MepYecKo TarHbl 1 HECOBEPLLEHCTBO
MexXaHN3MOB €€ 3allnTbl B LNHPOBOK
cpefe. B ctatbe aHanusupyroTcs Kiro-
4yeBble HOPMAaTMBHO-MPaBOBbIE aKTbl
KasaxcTaHa, BbISIBISKOTCS CyLLeCTBY-
rolme MpoTMBOPEYMST M HEe[qOCTaTKM.
PaccmatpuBaeTcs  MexXAyHapOAHbIV
onbIT (CLUA, Tepmanus, Kutai) B pe-
rY/IMPOBaHMM 3aLUnTbl KOMMEPYECKOM
TaliHbl, @ Takxe MpumMepbl CynebHbIX
pa3bupatesibCTB, CBSI3aHHbIX C €€
yTeykamu.

KnroyeBble cnoBa: KomMMmepyeckas
TaliHa, umppoBas 6e301acHoOCTb, WH-
(hopmaLMOHHas 3alLmTa, KOHPUAEHLW-
aJIbHOCTh, KMGepyrpo3abl, yTeyka AaH-
HbIX, KubepaTaky, WTeneKTyaabHas
CO6CTBEHHOCTb.

40

AHgatna.  Lnppabik  TeXHOO-
rvanapabiH - KapkbiHAbl  JaMybIMeH
KOMMEPUUSTIbIK — KYIMUSIHbI  KOPFay
OGUBHEC YLLIH eH MaHbI3bl MIHAETKe
aviHanyna. [lereHmeH, 6yn cananafbi
YATTbIK — 3aHHamaga avTap/ibiKTan
OJIKbINbIKTAp 6ap, COHbIH iLLiHAE KOM-
MEePLUSATIbIK KYIMUSHbIH HaKTbl @HbIKTa-
MacbIHbIH YXOKTbIFbl XXOHE OHbI LMpp-
JIbIK OpTaja KopFay TETIKTEPIHIH XXeTIsI-
AipinmereHairi. Makanaga KasakcTaH-
HbIH HErI3ri KYKbIKTbIK aKTiIepIHe Ta-
Jay »acasiblir, 6ap KailblibiKTap MeH
KeMLLINIKTeP aHbiKTasFaH. Kommep-
UMATIBbIK  KYMUSHbI KOpFayldbl pPETTey-
AiH xanblkapasbik Taxipubeci (AKLL,
[epmaHus, KbiTaii), coHpani-aK OHbIH
LIbIFybIHa 6avinaHbICTbl COT ICiH XXypri-
3y Mblcasijapbl KapacTbipbliabl.

Kint  cesgep: KOMMepUMSIbIK
Kynus, UMppbIK Kayincisgik, aknapart-
ThiK KOPFay, KYMMSIbIIbIK, Knbepkayir-
Tep, AepekTepaiH Tapanybl, Kmbeplua-
6ybinaap, 3USTKEPSTIK MEHLLIK.

Annotation.  With  the  rapid
development of digital technologies, the
protection of trade secrets is becoming
a critical task for businesses. However,
national legislation in this area has
significant gaps, including the lack of
a clear definition of trade secrets and
imperfect mechanisms for protecting
them in the digital environment. The
article analyzes key regulatory legal
acts of Kazakhstan, identifies existing
contradictions and shortcomings. It
considers international  experience
(USA, Germany, China) in regulating the
protection of trade secrets, as well as
examples of litigation related to their
leaks.

Keywords: Trade secret, Digital
security, Information  protection,
Confidentiality, Cyber threats, Data
leakage,  Cyberattacks, Intellectual

property
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B ycnoBusX CTpeMUTENbHOrO PasBuUTmS LMDPOBLIX TEXHOMOMMIA 3aliMTa KOM-
MEpPYECKOW TaiHbl CTAHOBUTCS Ba)KHeWLIeh 3afgadelt ans 6n3Heca, 0CO6eHHO B
pPasBUBaOLLMXCA CTPaHax, Taknx kak KazaxcTtaH. Kommepyeckas TarHa BKJYa-
€T B Cebs1 LUeHHYH MHMOPpMaLMIO, KOTOpast MOXET CTaTb YA3BMMOW B 3MOXy Lnd-
poBM3aLMK. YTeuka AaHHbIX MOXET HaHecTU yulepd KOHKYPEeHTOCNOCOBHOCTH U
6e30MacHOCTM KOMMaHUW. bbICTpoe pasBUTUE MHTEPHET-TEXHONOMMIA, 061a4HbIX
BbIYMCNEHNA, MOBUIBHbBIX YCTPONCTB W yaanéHHo paboTbl yBENNYMBAET KONMUYe-
CTBO KaHasoB yTeyeK 1 aTak Co CTOPOHbI KMBepnpecTynHUKOB. [103ToMy 3alumTa
KOMMepYeCKol TaiHbl TpebyeT BHeAPEHUsI HOBbIX TEXHOMOMMYECKMX Mep 6e30-
NacHOCTY 1 3 MEKTUBHbBIX FOPUANYECKNX PELLEHNI.

B cTpaHe akTMBHO passuBaeTcs cdhepa MHOOPMALMOHHBIX TEXHOMOIMMIA, CO3a-
toTCs UMdbpoBble NnathopmMbl Ana 61U3Heca 1 rocyAapCTBEHHOM CyXK6bl, YTO OT-
KpbIBaeT HOBble BO3MOXHOCTU, HO 1 COMPOBOXAAETCA PUCKAMU yTeueK AaHHbIX
N XaKepPCKMX aTak.

Kak HecoBepLLEHCTBO 3aKOHOAATENBbCTBA B 06/1aCTH 3aLUMTbI 1 PErYNMPOBaHNA
KOMMepYecKoi TaHbl B LIMPPOBOM MVpe BAUSET Ha ee 3almuTy 1 6e30MacHOCTb?

Kak Ha mpakTvKe yperynnpoBaHue KOHOUAEHLMANbHOCTY, BKIOYas npobne-
Mbl OTCNIEXMBAHUA 1 KOHTPOSA yTeYeK U pasdrnalleHns nHbopmayny, BAMaeT Ha
3aLLMTY KOMMEPYECKOW TalHbl B LMMOPOBOM MUpe?

Llenb AaHHON Hay4HOW CTaTbM 3ak/to4aeTcst B UCCeAoBaHMM NpobaeM, CBs-
3aHHbIX C ObecrnevyeHVeM 3allMTbl KOMMEPYECKON TaiHbl B YCNOBUSAX LUMPPO-
BM3aumm B Pecnybnnke KasaxcTaH, a TakxKe B pa3paboTke pekoMeHdauuii no
YAYULLIEHNIO NMPABOBOW, TEXHUYECKOW 1 OpraHM3aLUMOHHOM MHMPACTPYKTYpbI ANs
a(hdEKTMBHOM OXpaHbl KOHbUAEHLMANbHOM MHhOPMaLMK, KOMMEPYECKOW TalHbl.
B cTaTbe 6yaeT NpoBeAEH aHann3 CyLLECTBYIOLMX YTPO3 U PUCKOB 719 KOMMeEpPYe-
CKOW TalHbl, pacCMOTPEeHbl OCO6EHHOCTM HaLMOHaIbHON HOPMAaTUBHO-NPaBOBON
6a3bl 1 NPeanoXKeHbl MyTH ONTUMMU3ALMN 3aLLMTbI AaHHbIX B YCNOBUSX 6bICTPOro
pPa3BUTUSA MHDOPMALIMOHHbBIX TEXHONOTMIA C YHETOM MEXAYHApOAHOro OMbITa.

| PASLEN
AHAN3 3AKOHOATENbCTBA PECMYB/IMKN KA3AXCTAH

B sakoHogaTenbHon 6ase Pecnybnukmn KasaxcTaH OTCYTCTBYET YETKOE onpe-
[OeNeHne KOMMEPYECKON TalHbl 1 eé KOMMJIEKCHOe perynvpoBaHue. [paBoBble
HOPMbI, KacatoLMecs KOMMEPYECKOWN TalHbl, pacnpefeneHbl Mexay pasnuyHbl-
MW aKTaMK, YTO 3aTPyaHAET UX TONKOBaHWE N NpUMEHeHWe. Hanpumep, ctatby
126 nn. 1 cT. 1017 MpaxkgaHckoro kofekca PK yTBep)aaroT, YTo nHhopmMaLms
ABNSETCA KOMMEPYECKOW TaMHOW, eCi OHa UMEET KOMMEPYECKYH LIEHHOCTD,
Hen3BecTHa TPETbUM NnLAM, He AOCTYMHA Ha 3aKOHHbIX OCHOBAaHMAX M 3alUuLLe-
Ha OT pasrnaweHunsa. OgHaKo aTa hOpPMYNNMPOBKA BKIKOHAET KaK KOMMEPYECKYHO,
TaK 1 CNy>KeBHYHO TalHy, YTO He BCera KOpPPeKTHO, MOCKOMbKY Cry>ebHana TarHa
OTHOCKTCS K MYBANYHBIM MHCTUTYTaM, @ KOMMepYeckasi — K YaCTHbIM OpraHunaa-
UMaM. OTu KaTEropmuy MMEKOT pasHyHo MPaBOBYHO MPUPOLY M AOMKHbI ObITb YETKO
pasrpaHnyeHbl.

H. A. Kacaesa
- menedxep Aenapmamenma
10 YNPasAeHUut0 nepcoHaroM u
onaamut mpyda AO «Mnmepzaas
Henmparonas Asus»,
MAZUCHPAHIT NPOZPAMMbL
WIPO MNU
(n.kassayeva@gmail.com)
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Takxxe, NPaBOBOE perynmpoBaHne KOMMEPYECKOW Tan-
Hbl perynvMpyeTca pasnuyHbIMU aKTamu, KOTOpble MOryT
NpOTMBOPEYNTb APYr Apyry. B pesynbTaTe cy6beKTbl Npea-
NPUHMMAaTENbCTBA, ONMPasiCh Ha CBOM COBCTBEHHbIE KpU-
TepuKn, CaMOCTOATENbHO OMNpPeaenstoT, YTO ABAAETCA KOM-
Mep4eckon TanHoi. CornacHo n. 1 ctatbu 28 lMpeanpu-
HVMMaTeNbcKoro Kofekca PK, nopsaok oTHeceHuss MHMop-
MaUMK K KOMMEPYECKO TaliHe yCTaHaBNMBaETCA CaMuM
cy6bekTOM MpeanpvHMMaTenscTea. OHM peluatoT, Kakas
MHMOPMaLMA OTHOCUTCA K KOMMEPYECKOW TaHe, KTO Me-
eT K Hel JOCTYN M Kak OHa OyAeT KOHTPONMPOBATbCA.

TakrM 06pa3oM, 3aLLmTa KOMMEPYECKOM TalHbl 1 OTBET-
CTBEHHOCTb 3a €€ HapyLUeHWe NoXKaTca Ha NpeanpuHnmMma-
Tenen, Tpebysa OT HUX BHMMATENbHOIrO COOMOAEHUS yCTa-
HOBMIEHHbIX HOPMATMBOB A5 0HecneveHns 6e30MacHOCTU
KOHMWAEHUMANbHbIX flaHHbIX. KOMMepyecKas TaiHa, Kak 1
apyrasa KoH®uaeHUManbHas nHhOopMaLs, SBASETCS BaX-
HOW YacTbi CUCTEMbI MHDOPMALIMOHHON Ge30MacHOCTH
opraHmsaumu, Tpebytrollern COBMOAEHUST HOPMATMBHbIX
aKTOB AN 6€30MacHOro xpaHeHust 1 06paboTKM AaHHbIX.
B 4acTHOCTH, K OCHOBHbIM HOPMATUBHO-MPABOBbIM aKTaM,
PEryNMPYHOLLMM 3alLUMTY KOMMEPYECKOW TaliHbl B LMPPO-
BOW cpefie, OTHOCATCS:

- 3akoH «06 UHpopmaTmnsaymum»;

- MNocTtaHoBneHWe [MpaBuTenbcTBa Pecnybnmnkmn Kasax-
cTaH oT 20 gekabps 2016 roga N2 832 «06 yTBEpXAEHNN
eflMHbIX TpeboBaHWin B 061acTh MHHOPMaUMOHHO-KOMMY-
HVKAUMOHHbIX TEXHONIOMNIA 1 0becnedeHns MHHOPMaLMOH-
HOW 6e30MacHOCTWY;

- 3akoH Pecny6nuku KasaxctaH «O goctyne K nH@op-
Mayunn».

B aHHOM KOHTEKCTe Lienecoo6pasHo MPOBECTY aHanma
3TUX HOPMATMBHbIX aKTOB, YTOGbI BbIABUTbL UX BISHME Ha
3alUMUTY KOMMEPYECKO TaliHbl U ONpeAennTb CyLLEeCTBYHO-
LLMe NpoBNeMbl.

- 3akoH 06 MHpopMaTU3aLMK: KaK yKasblBanu Bbllle B
Pecnybnunke KazaxcTaH HopMaTUBHO-NpaBoBast 6a3a pery-
NIMPOBaHNS KOMMEPYECKOW TaliHbl MMeeT 60Mblune npobe-
Nbl N HEraTUBHO BAMSIET Ha obecneyeHne ahdeKTUBHOM 3a-
LMTbI KOMMEPYEeCKOK TaiHbl. Ecv npoaHannManpoBaThb 3a-
KOHOAATENbCTBO «06 MHbopMaTn3aumm» ot 24.11.2015 NO
418-V (nanee — 3akoH N2 418-V), To MOXHO BbIAENNTb, YTO
B COOTBETCTBUW CO CTaTbein 1 '06beKThI MHpopmMaTH3aLmm
- 9JIEKTPOHHbIE MHHOPMALIMOHHbIE PECYPChI, MPOrpaMmHoe
obecrieyeHne, WHTEPHET-PECYPC U MHPOPMALMOHHO-KOM-
MYHUKaUMOHHas MHpPpacTpykTypa” KOMMepYeckas TaiHa
cunTaeTca 06bEKTOM MHMOOopMaTM3aumun. B 9 rnaBe 3akoH
N2 418-V ycTaHaBnMBarOTCA “3allmMTa OHBEKTOB WMHMOP-

MaTu3aumn” B CTaTbAX JaHHOW rNaBbl paccMaTpuBatoTCs
3aLmTa cny>KebHon HOOopMaLmm, NePCOHabHbIX AaHHbIX,
HO OTAENbHO BbIAENAETCH 3aluMTa KOMMEPHECKOM TalHbl,
JaHHasd CUTyaumnst MoKasbiBaeT HaM YTO CYLLECTBYHOT MpPO-
6nemMbl C pasrpaHudeHreM BUAOB MHMOPMaLMK, HeloCTa-
TOYHble TpeboBaHMsA 6e30MacHOCTU A 3aLUUTbl KOMMEp-
Yyeckol TalHbl. B Lienom 3akoH N2 418-V conepxuT obuime
TpeboBaHWs 3aLUUTbI MHOOPMAaLMOHHOK 6€30MacHOCTM O
Hako B HEM OTCYTCTBYIOT A€Tann3npoBaHHbIe MOIOXEHNS,
KOTOpble 6bl KOHKPETU3MPOBaNM TpeboBaHMA K 3aliuTe
KOMMEPYECKON TalHbl B KOHTEKCTE e€ LMhPOBOro xpaHe-
HUS Y Nepefayn.

- 3aKOH 0 fJoCTyne K MHpopmaLmu: B 3aKOHe 0 AOCTYMe K
nHbopMauum ot 16.11.2015 N2 401 -V (nanee — 3akoH N
407-V) cyulecTyeT NpoTMBOpeYMe, Hanpumep:

- NYHKT 8 cTaTbn 1: “MHGOpMauUMa C OrpaHuYeHHbIM
JOCTYNOM - MH(MOPMAaLKWS, OTHECEHHaA K roCyAapCTBEH-
HbIM CEKPeTaM, IMYHON, CeMenHOM, 6aHKOBCKOM, KOMMEp-
YECKOWN TalHe, TailHe MeaMLMHCKOro paboTHWKa 1 (Mnm)
MHbIM OXPaHAEMbIM 3aKOHOM TalHaM, MepCcoHalibHble
[laHHble OrpaHUYeHHOro OCTYNa, a TakxKe Cy>XebHas UH-
hopmaLms ¢ NOMETKOW «[f1s1 CNy>KeBHOrO NMoSIb30BaHUS»

- cTaTbsl 5: MpaBO Ha [OCTyN K WMHMOPMaLUM MOXET
ObITb OFPaHNYEHO TOMBKO 3aKOHaMU 1 N1LLIb B TOW Mepe,
B KaKoW 3TO HeO6XOAMMO B LieNIsiX 3alMTbl KOHCTUTYLIMOH-
HOro CTPOS, OXPaHbl O6LLECTBEHHOrO NOPSAKA, MPaB U CBO-
60/ YenoBeka, 3J0POBbA U HPABCTBEHHOCTU HaceneHna"?.

Kak Mbl BUAUM NMYHKT 8 CTaTbu 1 yCcTaHaBNMBAET, YTO
KOMMepYecKas TarHa ABNseTca MHbopMaunen ¢ orpaHu-
YeHHbIM OOCTYMOM, @ CTaTbA 5 YyCTaHaB/IMBAET, YTO NPaBo
Ha [OCTYN MOXET 6biTb OrpaHMyeH, TObKO B LieNnax 3a-
LWUNTbI KOHCTUTYLMOHHOIO CTPOS, OXpaHbl OOLLIETCBEHHO-
ro nopsaka, Npas v cBO60[ YenoBeka, 340POBbs U HpaB-
CTBEHHOCTU HaCeNeHus, HO TyT Mbl He BUAMM, YTO MpaBo
Ha AOCTYN K MHbOPMaLMM MOXET BbITb OrpaHUYeH TakxKe
B Lensx 3alyTbl KOMMEPYECKON TaWHbl, MHHOPMaLMOH-
HoW 6e3onacHocTU? [laHHaa cTaTbsl CO3[AET KOAM3UIO
B CaMOM >Ke 3aKOHOAATEe/IbCTBE W CO3[AET HOPUANYECKYO
HeonpedeneHHOCTb. B peanbHOM NpakTuKe 3TO MOXET Npu-
BECTU K TPYAHOCTSIM B MHTEPMpPETaUmnmn HOPM 1 npuMeHe-
HWM 3aKOHOATeNbCTBa B YacTW 3alUMTbl KOMMEPYECKOWM
TalHbl.

- lMoctaHoBneHue lNpaButenbcTea Pecny6nnku Kasax-
cTaH ot 20 gekabps 2016 roga N° 832 «06 yTBepxgeHnu
efMHbIX TpeboBaHuUI B 06/1aCTU MHPOPMALUOHHO-KOMMY-
HUKaLMOHHbIX TEXHOJIOMMI N 06ecriedeHns1 UHPOPMaLMOH-
HOJi 6e30MacHOCTU»: AaHHOe [NoCcTaHOBNEHWE perynmpyeT
NHMOPMALIMOHHYO 6e30MacHOCTb, @ TakXe COAEPXMUT

1 3akoH 06 VHpopmaTuzaLmm Pecrybnmku KasaxctaH ctates 1, rnasa 9 https./online.zakon.kz/Document/?doc

[d=33885902&p0s=1818-30#p0s=1818-30

2 3aKoH 0 focTyne K nHpopmauymm Pecnybnmku KadaxctaH ctatbs 1w 5 https.//online.zakon.kz/Document/?doc_id=39415981&p0os=88:-

55#p0s=88-55
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BaykHble NMOoXKeHNs Ana obecrnedeHns MHPOPMaLMOHHOM
6e30nacHoCTH B cTpaHe. OgHaKko B 06/1aCTy 3alLMTbl KOM-
MEepPYECKOW TalHbl NOCTAHOBEHWE TaKXKe UMEET NPobeNb,
Hanpumep NocTaHoBAEHME yCTaHaBAMBaET TPeboBaHMsA K
3alMTe MHDOPMALIMK, OAHAKO OHO He BKJIHOYAET B cebs fe-
TanM3npoBaHHble CTaHAapTbl MO 3alUTe KOMMEPYECKOM
TalHbl B UMMPOBOWA Cpefe, TO eCTb [locTaHOBNEHME He
NMEET KOHKPETUKMW.

Kpome BbllleyKasaHHbIX HOPMaTMBHO-MPABOBbLIX aKTOB
Ha 3akoHoaaTenbHon 6ase Pecnybnuky KazaxcTaH cyle-
ctByeT KoHuenuusa Kuéep6esonacHoctu ot 30.06.2017 NO
407 (nanee — KoHuenuws), faHHas KoHuenuust senseTcs
K/THOYEBBIM AOKYMEHTOM, ONpeaensitoLmmM CTpaTermto obe-
crnevyeHua KnbepbesonacHocTM B cTpaHe. OHa HanpaBeHa
Ha cospgaHne addeKTUBHOM CUCTEMbI 3alUMTbl MHPOPMa-
Lnun, KoTopasa 6bl OTBeYana COBPEMEHHbIM BbI30BaM, CBS-
3aHHbIM C pa3BUTMEM MHDOPMALIMOHHO-KOMMYHUKALMOH-
HbIX TEXHOMNOMMA N yrpo3amn B LUMMOPOBOM NPOCTPAHCTBE.
OcHoBHOWM 3agadveirn KoHuenuuu aBnseTca obecnedeHune
6e30MacHOCTM B CETU VHTEPHET, 3alimTa OT Knbepyrpos,
3alliMTa rocyaapcTBEHHOW, KOMMEPYECKOM 1 NMepcoHasb-
HOWM MHbOoPMaLMK, a TakKe Co3faHne HeoOXOAMMOMN WH-
(pacTpyKTypbl ANs 3alMTbl AaHHbIX. OAaHako KoHuenuums
HOCWUT CTpaTernyeckmnii xapakTep, He MMeET KOHKPETUKMN.
Ha Haw B3rng4 camomn rfiaBHOM MO3UTUBHOWM CTOPOHOM
OaHHoM KoHuenuuu ABASETCA aHanM3 TeKyLeh cuTyaumm
B CTpaHe, B YaCTHOCTU aHann3npyeT 3akoHOAATeNbHYH
6asy u onpaenseT CyLIeCcTBytolIME NPO6AeMbl Ha Mpak-
TUKe. AHanManpys aHHyto KOHLENUMIO Mbl MOXEM YBU-
0eTb, YTO OHa MpeAcTaBAseT COOOW CUCTEMHbI MOAXOA,
KOTOPbIN BKKOYAET B Cebst Kak 3aLlMTy rocyjapCTBEHHbIX
N KOMMEPYECKMX AaHHbIX, TaK 1 obecnedyeHne 6e3onacHo-
CTV IMYHON MHMOPMaLMKM rpaxaaH. OTO BaXKHO B YCNOBK-
AX PACTYLLMX YrpO3, TaKMX Kak KnbepaTaky, yTeuka AaHHbIX
1N npoyee. HeobXOANMO NpPU3HaTb, YTO PEryIMpoBaHme 3a-
LWMTbI MHPOPMALMOHHOM 6€30MacHOCTM U KOMMEPYECKOM
TaWHbl AOMXKHO 6bITb NPEAMETOM NMOCTOSIHHOIO COBEPLLIEH-
CTBOBaHMA M afanTaumm K U3MEHEHUAM B TEXHOOrn4e-
cKoW cdepe.

[anee, onsa 6onee rny6okoro MOHMMaHWSA NOAXOAOB K
3alMTe KOMMEPYECKOW TalHbl B LMMPOBON cpefe, cneay-
€T NpoaHanM3npoBaTb MEXAYHAPOAHYHO MPAKTUKY U Bbl-
ABWUTb, KaknMM 06pa30oM pasfinyHble 3apybexHble CTpaHbl
peLlatoT BOMPOChl obecrneveHnss 6e30MacHOCTU KOMMEP-
YEeCKMUX AaHHbIX B YCNOBUAX LIMDPOBU3ALINN.

CoefMHeHHble WTaTbl AMepuKHU. B KOHTEKCTe 3alUnTbl
KOMMEPYECKOW TaiHbl B LMMPOBOA cpeae OaHUM 13 Hau-
6onee nokasaTenbHblX NpumepoB sBnsdetcs CLUA. CLUA
MMEIOT JONMYI0 M pasBUTYO NMPaKTUKy B cdepe 3aluuThbl

KOMMEPYECKON TalHbl, U MUX 3aKOHOAATENbCTBO Ha MpO-
TAXEHUN MHOTUX NET aKTUBHO afanTupyeTCca K Bbl30BaM
umdposor anoxu. O6A3aHHOCTM MO 3auMTeE KOMMep4e-
CKOW TaiHbl B UndpoBoM npocTpaHcTee: B CLUA 61sHech!
0693aHbl NpUHMMaTb aKTUBHbIE MEpPbI MO 3alMTe CBOEMN
KOMMEpPYECKOW TalHbl, BKIOYas BHeApeHue Kubepbeso-
MacHOCTM Ha BCEX YPOBHAX. ITO BK/IHOYAET B cebst LMdpo-
BaHWe AaHHbIX, MHOrOKpaTHble YPOBHM AOCTYNa, Oby4eHne
COTPYLAHMKOB, YCTaHOBNEHWE BHYTPEHHWX PErIaMeHTOB U
COrnalleHnin 0 KOHPUAEHLMANBHOCTH, @ TakXKe UCMOoIb30-
BaHMe 3alUMLLEHHbIX CepBepOB M BUPTYaslbHbIX YaCTHbIX
ceteit (VPN). PaccMmoTpum noapo6Hee, kak B CLUA perynu-
pyeTca 3aliMTa KOMMEPYECKON TalHbl, BKJIKOYAA acneKThbl
umdpoBor 6e3onacHoOCTX. ECnmn npoaHannampoBaTh 3ako-
HafeTnbHyto 6a3y CLUA, TO MOXHO BblAennTb cneaytoLme
HOPMaTUBHO-NPaBOBbIE aKTbl:

- 3akoHogatenbcTBo CLUA 0 3alwjmMTe KOMMEPYECKOM
TaliHbl: 3aKOH O 3alMTe KOMMepueckol TaiHbl (The
Economic Espionage Act, 1996): B CLLIA oCHOBHbIM HOpMa-
TUBHbBIM aKTOM, PEryavpyroLMM 3alnTy KOMMEPYECKON
TalHbl. HaCTOALWMIN 3aKOH KPUMUHANU3NPYET HE3aKOHHOE
npuobpeTeHne, NCNONb30BaHNE UK PacKpbITVE KOMMEP-
YeCKOW TalHbl C LeNb MOyYeHUA KOHKYPEHTHOro npen-
MyLLieCTBa. 3TO ABNAETCA NPECTYMIEHNEM, KOTOPOE MOXET
6bITb HaKa3aHO Kak YrofoBHbIM, Tak 1 FPpaXJaHCKUM Cro-
COH60M. AHaNU3Mpyst AaHHbIN 3aKOH Mbl MOXEM BblAENTb
TEPMUH “3KOHOMMYECKOrO WNMOHaxXa". B cOOTBETCTBUM C
pasneniom 18371 Mbl MOXEM YBUAETb, HTO SKOHOMUYECKUI
LWNMOHAX, KOrAa IMLO UK OpraHn3aLmna HaMepeHHo Kpa-
OYT KOMMEPYECKYHO TalHy ANA IMYHOW BbITOA4bI U BbITO-
[bl KOHKypeHTa®.

- 3aKoH 0 3awmnTe TOproBbix cekpetoB*: B 2016 rogy
6bIN NPUHAT 3aKOH O 3alumTe Topro.bix cekpeTos (Defend
Trade Secrets Act, DTSA), KOTOPbIit CYLLIECTBEHHO pacLuu-
pUN 3almnTy KOMMepyeckux TanHbl B CLUA. OTOT 3akoH
No3BONAET BnafefibliaM KOMMEPYECKOW TalHbl nojaBaTb
MCKW O 3aluMTe CBOMX MpaB B GefepanbHbIX Cyaax, a He
TOMbKO B CyAax LUTATOB, Kak 3To 6bli10 paHee. Kpome Toro,
3aKOH MO3BOJISET NMofaBaTb UCKWM Ha OCHOBE yTeuek [aH-
HbIX, MpOM30LLIeaLINX B pe3ybTaTe KubepaTak nuam apyrmx
UMPPOBbIX Yrpo3. 3aKOH BKKOYAET MOMNOXKEHMA O Knbep-
MPECTYMHOCTY, CBS3A@HHblIE C HE3aKOHHbIM AOCTYMOM K
KOMMEPYECKON TalHe Yepes MHTEPHET, CeTU Wan apyrue
undposble KaHanbl. DTSA Takxe ycunmnBaeT ponb NpaBo-
OXpaHUTeNbHbIX OPraHoB B 60pbbe C yTeukamMu KOMMepye-
CKOW TalHbl 1 NPefoCTaBIAeT BO3MOXXHOCTU A1 SKCTPEH-
HbIX CyAe6HbIX MPMKA30B, YTOObI NPeAoTBPaTUTbL AaNbHEN-
LUee pacrnpoCTPaHeHe UIN UCMONb30BaHME MOXULLEHHOM
nHhopMaLmn.

3 CoHcoBsckasi M.B. 0630p 3apy6exxHOro 3akoHogaTes1bCTBa 10 3aLuTe KOMMePYECKOH TaviHbl Tabauya 1, cTp.1 https://cyberleninka.ru,
article/n/obzor-zarubezhnogo-zakonodatelstva-po-zaschite-kommercheskoy-tayny/viewer
4 Defend Trade Secrets Act https./www.wipo.int/wipolex/ru/legislation/details/16087
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®epnepatuBHas Pecriy6nuka lepmanus. [epMaHus, Kak
ofHa 13 BedyLmMx aKOHOMUK EBponeiickoro Corosa, Mme-
€T pPasBMBLUYIOCH CUCTEMY 3alUMTbl WHTENNEKTYaNbHOM
COBCTBEHHOCTM M KOMMEPYECKOW TalHbl, C YY4ETOM Kak
HalLMOHanNbHbIX, TaK 1 MexAyHapOAHbIX CTaH4apToB. Pac-
CMOTPMM 6onee NoApo6HO, Kak B epMaHun perynmpyeTtcs
3allMTa KOMMEPYECKON TalHbl B LMMPOBOI cpeae, a Tak-
»Ke KtoYeBble 0COBEHHOCTU 3aKOHOAATeNbHOM W NpaKTW-
4YeCKOW 3allMTbl B 3TOW CTpaHe.

- 3aKoH 0 3awuTe KOMMepYecKoi TaliHbl (Gesetz zum
Schutz von Geschéftsgeheimnissen, 2019): HacTosILLIWIA 3a-
KOH Obln Hanpa.J/ieH Ha UMNNeMeHTaumo Aupektuebl EC
2016/943 0 3aLlmTe KOMMEPYECKMX TalH 1 ABNSETCA BaX-
HbIM LLIaromM B rapMoHM3aumy HalMOHanbHOro 3aKoHOAa-
TeNbCTBA C MEXAYHAPOAHbIMUY CTaHA4apTamMu. [TO3UTUBHON
CTOPOHON HacCTOALLEr 3aKOHa ABMSAETCSH, TO YTO OH YETKO
onpefenseT YTo KOMMepYecKas TallHa BKIIHOYaeT tobyro
MHMOOPMAaLMIO, KOTOpast UMEET KOMMEPYECKYH) LIEHHOCTD,
ABNAETCA KOHPUASHUMANbHOM 1 3alymiieHa Mepammn 6es-
OMaCHOCTK, MPUHATLIMY BNagenbLemM nHhopmaLmm. 3aKoH
TpebyeT OT OpraHuWsauuii MPUHATUS COOTBETCTBYHOLLMX
Mep OS5 3alUTbl CBOMX KOMMEPYECKMX TaiH, Takmx Kak
TEXHWYEeCKMe U OpraHun3alMoHHble Mepbl 6€30MacHOCTM.
370 BKJOYaeT B cebs 3almnTy MHPOPMaLMM OT yTeuek,
Kak Ha (r3MYecKoM, Tak 1 Ha LMbpPoOBOM ypoBHe. paBo
Ha 3alLUMTY ecnm KOMMepYeckas TallHa Oblna packpbiTa He-
3aKOHHO, COBCTBEHHNK MMEET NPaBOo NoAAaThb UCK B CYA Ha
OCHOBaHUW HapyLIeHWs 3aKOHOA4ATEeNbCTBA O 3aLUMTe KOM-
MEPYECKOW TalHbl, Kak B C/lydae KOpnopaTtMBHOIO LWMNKO-
HaXka, TaK 1 B Cly4ae yTeyek AaHHbIXC.

Taknm 06pasom, B AaHHOM pa3jene 6bin NpoBeaeH aHa-
N3 PErynmpoBaHns 1 3almMTbl KOMMEPYECKOW TalHbl C
NMpaBOBON N 3aKOHOAATENIBHON TOUKW 3PEHUA Ha NpuMepe
Pecny6nunkn KasaxctaH, CoeanHeHHbIX LLITaToB AMeEpUKn
n ®epepatmBHon Pecnybnuku Mepmanun. Micxoas ns npu-
BELEHHbIX apryMEHTOB M aHanM3a 3akoHoAaTeNbHON 6a3bl
Tpex CTpaH, MOXHO cAienaTh BbiBOA, 4TO B Pecnybnuke Ka-
3axCTaH cyLllecTByeT AeduunT B pa3BUTUM 3aKOHOLATE b~
HbIX MEeXaHW3MOB, HamnpaB/IeHHbIX Ha 3aLlUTy KOMMepYe-
CKOW TaWHbl, KaK B LIE/IOM, TaK U B KOHTEKCTE €€ 3aluTbl B
umdpoBon cpefe.

B cneaytolwiem pasgene 6yaeT pacCMOTpeHa NpakTuka
3alLUNTbl KOMMEPYECKOW TalHbl B UMGMPOBON cpefe B Pe-
cnybnnke KasaxcTaH, a Takke MeXyHapOAHbI OMbiT B
JaHHOW obnacTu.

I PASEN

YPEIYJINPOBAHUE KOHOUAEHLUMNANIBHOCTH,
BKJ/1IOYA4A MNMPOBJIEMbI OTCJIEXXUBAHUA U KOHTPOJIA
YTEYEK U PA3IMMALLEHUA NHOOPMALINN.

OAHOM M3 OCHOBHbIX NMPOBEM ABMAETCA BbICOKMIA ypO-
BeHb Knbepyrpos. KasaxcTaH, Kak v ipyrue cTpaHbl, cTan-
KMBAETCs C POCTOM 4mMcna KnbepaTtak, HanpaBeHHbIX Ha
[06bl4y KOMMEpPYeCKon WHGopMaumm. HecaHKUMOHMPO-
BaHHbIA AOCTYN K KOPNopaTUBHbIM 6a3aM [aHHbIX, yTeuka
nHbopMaLMN Yepe3 HeHafeXKHble KaHasbl CBS3K, Bpeao-
HOCHOE MporpamMMHoe obecneyeHne — BCE 3TO CO3JaeT
Yyrposy A1 KOMMEPYECKOW TalHbl. B 9TOM KOHTeKCTe 3a-
LMTa AaHHbIX TPEOYET NCMOb30BaHUSA HOBbIX TEXHOOT N,
TakMx Kak MHOrOypoBHEBOE LUMMPOBAHME, a TakXe pery-
NAPHbIX OBHOBAEHWA 6e30nacHOCTH. C POCTOM MUCMOb30-
BaHWsi 06/1a4HbIX TEXHOMOMMIA ANA XpaHeHWs 1 06paboTKu
[laHHbIX TakXKe BO3PaCTaeT PUCK yTeuyeK KOMMEPYECKOM
TaiHbl. O6nayHble NpoBalAepbl, B Cllydae HefloCTaTOUYHOW
3alUMTbI, MOMYT CTaTb TOMKaAMM BXOAA 415 3/10YMbILLNEHHN-
KoB. ElLle ogHOM Npo6a1emMoin ABASETCA HeXBaTKa KBandu-
LUMPOBaHHbIX CNeuManncToB Mo 3alliuTe AaHHbIX B Kasax-
cTaHe. B ycnoBusx umudpoBm3aumm 6msHeca HeO6XoanMbI
cneumannucTbl, KOTopble CMOryT 3MOEKTUBHO BHEAPUTb
COBPEMEHHbIE CUCTEMbI 3aLUMTbI AaHHbIX, HACTPOUTb MPO-
Lieccbl 3alliiMTbl Ha BCEX YPOBHSX M 0HecrnevnTb COOTBET-
CTBME HOBbIM TPeOOBAHMAM 3aKOHOAATENLCTRA.

B uenom B Pecny6nuke KasaxcTaH BOMPOCHI yTeuek
KOMMepYecKoi TaliHbl B LMGMPOBOIA cpede CTaHOBATCSH
BCce 60os1ee akTyanbHbIMW, OAHAKO B OTKPbITbIX MCTOYHMKAX
HeOoCTaTOYHO KOHKPETHbIX AaHHbIX O My6ANYHbBIX U Kpyn-
HbIX Kencax yTeyek KOMMEpPYECKOW TalHbl, CBA3aHHbIX C
LUMdpPoBbIMM TexHoNormammn B KazaxcraHe. 3To CBA3aHO C
TeM, 4TO Takue cryvan 4acTo UMEOT KOHMUAEHUMANbHbIR
XapakTep, U KOMMNaHUW Wan opraHmMsauum npeanodmTaroT
He pa3srnawaTb MHOOPMaLMKO O MOAOBHbLIX MHLMAEHTaX
AN MUHUMKU3aLMN PENYTALMOHHbBIX PUCKOB. TEM He Me-
Hee, MOXHO BbIAENUTb HECKOMBbKO TUMUYHbBIX MPUMEPOB
U CUeHapVeB, KOTOPble MOMM Obl MPOM3ONTM Ha OCHOBE
MUWPOBbIX TPEHAOB M TUMMYHbIX YrPO3 B UMMPOBOW cpefe.
MNpuBefeHHble Keicbl AaroT obLLee NpeacTaBeHne O TOM,
Kakune npobnemMbl MOTyT BOSHUKHYTb B KasaxcTaHe B KOH-
TEeKCTe 3alMTbl KOMMEPYECKOW TalHbI.

[anee paccMoTpuM cyaebHble mpeleaeHTbl 3apy6ex-
HbIX CTpaH:

lpakTuka CoepguHeHHbix LlTtaToB Amepuku. [eno B
CLUA: Waymo v. Uber (2017)°: KomnaHusa Waymo, fodepHee
npeanpusatve Google, nogana uck npotus Uber, yTBEepX-
[lasi, YTO OMH M3 ObIBLUMX COTPYAHMKOB Waymo, AHTOHOB,
nepefan CekpeTHble AOKYMEHTbI, KacaroLMecs TEXHOIMO-
FMiA caMoynpaBisieMblX aBTOMOOWUMENR, KOHKypeHTaM B
Uber. CornacHo 06B1HeHWIO, AHTOHOB 3arpyaunn 6onee 14
000 KoHbWAeHUMaNbHbIX GanoB Ha CBOW NepcoHanbHbIi
HOYTOYK Nepef TeM, Kak MOKMHY KOMMaHWKo U Npucoean-
Hunca k Uber. Waymo yTBepxxaana, 4to Uber HezakoHHO

5 3aKoH 0 3aLumTe Kommepyeckori TanHbl (Gesetz zum Schutz von Geschéftsgeheimnissen, 2019) https:/www.wipo.int/wipolex/ru/legisla-

tion/details/15747

6 Waymo LLC v. Uber Technologies, Inc., No. 17-2235 (Fed. Cir. 2017)  https:/law.justia.com/cases/federal/appellate-courts/cafc/17-

2235/17-2235-2017-09-13.html
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MCNoNb30Ban aT1 MaTepuanbl ANa paspaboTku CBOEN Tex-
HOMornW camoynpaBnseMblx aBTOMOOWEN, HapyLLUMB Npa-
BUa 3aLLMTbI KOMMEPYECKOW TaHbl U MHTENIEKTYaIbHOM
cobcTBeHHoCTW. CyaebHoe pas3bupaTtenbCTBO 3aTPOHYIO
BOMPOCbI, CBA3aHHbIE C HE3aKOHHbBIM JOCTYNOM K KOMMEp-
YyeckoW nHhopMaLMn 1 ee Nepeflade KOHKYpeHTaMm, a Tak-
e C HeJOBPOCOBECTHbLIM MCMONb30BAHNEM TEXHUYECKMX
pelleHnn 1 6usHec-cTpaTernit. B pesynbtate cyae6bHOro
pasbvpaTtenbcTBa ObI10 AOCTUIHYTO MWPOBOE Cornatle-
Hue, Npu koTopom Uber Bbinnatnn Waymo 245 MunavoHos
nonnapos CLUA B B1ae akumi KOMMaHun. 3To Aeno cTano
3HaKOBbIM MNpeLefeHTOM 414 3aLLUMTbl KOMMEPYECKOW Taln-
Hbl U UHTENNEKTyanbHOW COBCTBEHHOCTH B 061aCTH BbICO-
KnX TexHonorui. CyaebHoe pa3bupaTenbCTBO TakxKe Mof-
YEePKHYSO BaXKHOCTb 3alUMTbl aHHbIX Y KOHTPMEpP NMPOTUB
yTeyek MHHOpMaLmM B KOPNOPaTUBHOM cpefe.

MpakTtuka Kutavickoii HapogHoii Pecny6aunku. [Jeno B
Kutae: Huawei v. T-Mobile (2017)”: Komnaxus Huawei no-
nana nck npotue T-Mobile, yTBep>kaas, 4To ee COTPYAHNKM
He3aKOHHO CKOMMPOBau 1 UCMONb30Ban KOMMEPYECKYHO
MHMOPMALMIO O TEXHONOMMSAX TECTMPOBAHUS MOOUIbHbBIX
TenedoHoB. OanH 13 cOTpyAHMKOB T-Mobile 6611 06BMHEH
B XMLLEHNM 1 Nepedade Hbopmaumm Huawei. [leno kaca-
JTOCb YTEUKUN MHHOPMaLMK, KOTopas Obliia NonyveHa Yepes
umdposble ycTpoicTa (HOYTEYKM, MOBUbHbIE TenedoHb,
Kamepbl) U UCMONb30BaHME 3TUX AaHHbIX B TEXHOMOrnye-
CKOM MpOLecCe, YTO TakXKe HapyLlano npasa Ha KOMMep-
YecKyto TalHy. BaxkHbIM MOMEHTOM B fefne ObI10 TO, YTO
[JaHHble nepefjaBanncChb He TONMbKO Ha HOCUTENSX, HO U Ye-
pes3 nHtepHeT-ceTn. Cya B CLUA BbiHeC pelleHune B Nosb-
3y Huawei, 0653aB T-Mobile komneHcnpoBaTb yuiepb u
BbINNATUTL WTPad 3a HapylleHne KOMMEPYECKON TalHbl.
[aHHbIV cnyyai cTan BaXkHbIM NpeLeleHTOM B Aefe 3aLlimn-
Thl TEXHOIOTMYECKON KOMMEPYECKON TalHbl B LMGOPOBON
cpefe v UCMNOJSIb30BaHNsA COBPEMEHHbIX TEXHOMNOMMN And
XPaHeHWA 1 nepefaymn CEeKPETHbIX JaHHbIX.

7 Huawei v. T-Mobile (2017) https:/tass.ru/ekonomika/6051739

3aknouyeHune

BblwenpuseAeHHble cyaebHble npeuefeHTbl nogyep-
KWBAFOT, YTO yTeuka KOMMEPYECKON TaliHbl Yepes umdpo-
Bble KaHasbl ABNSETCA rN0o6anbHON NPO6NEMON, U MHOTMe
CTpaHbl y>Ke cosflanu 3akoHoaaTeNbHble U cyaebHble Me-
XaHW3Mbl ANS 3aLUUTbl UHTENNEKTYaNbHON COBCTBEHHOCTY
N KOMMEPYECKOM WMHGOpMaLMK. MexayHapoaHbIA OnbIT
nokasblBaeT, YTo addeKTMBHAS 3alinTa KOMMEPYECKOW
TaliHbl TPebyeT UHTerpauum HopUaMYECcKMX 1 TeXHOMoru-
YeCKMX Mep, HampaBSfieHHbIX Ha NpefoTBpalleHne yTevek
[aHHbIX 1 3aLLUMTy MHTEpecoB 613Heca.

B ycnoBusix umMhpoBON SKOHOMUKM 3aLlmMTa KOMMepYe-
CKOI TalHbl B KazaxcTaHe TpedyeT KOMMIEKCHOrO NMoaxo-
[a, BKJTKOYatoLLLEro 3aKoHoAaTe bHble MHULMATUBbI, HOBbIE
TEXHONOrny 6e30MacHOCTH U KOPMOPATMBHbIE MPAKTUKU.

AHanuaupysa 3akoHoaaTenbHyto 6a3y Pecnybnukm Ka-
3axCTaH, Mbl MOXEM MPUNTK K CliedyoLWMM BbIBOAAM:

- 3aKOHOAATENbCTBO TPebyeT MOCTOSIHHOrO O6HOBAEHNS
C Y4ETOM CTPEMUTENBHOMO Pa3BUTUA HOBbLIX TEXHOMIOTUI U
yrpos. Ana nosblleHnsa ah@EeKTUBHOCTN 3aKoHOAATE b~
CTBa HeobXoAMMa VHTErpauus HOBbIX CTaHAAPTOB U Jy4-
LN MexaHM3M NpaBoNpUMEHeHUSs, YTo obecnedynT Gonee
BbICOKYIO CTeMeHb 3allMTbl U MPaBOBYO OMNpeaeéHHOCTb
B chepe UMdPOBbIX TEXHONOMNIA;

- ONS YNyYlIEHUs 3aLLUUTbl KOMMEPYECKON TalHbl Heob-
XOOMMO BHECTU M3MEHEHWSA B 3aKOHOAATENbCTBO, YTOYHMB
MexaHV3Mbl 3aliuTbl MHPOpMaLmMM B LUMOPOBON cpefe,
YCUNUTb Mepbl OTBETCTBEHHOCTH M NPedyCMOTPeTh Honee
YETKMe TpeboBaHMsa No 6e30MacHOCTU AaHHbIX;

- ONpefenuTb TOYHOE pasrpaHnyeHne KoHGUaeHUans-
HOM MHGOPMaLMK, B TOM YMCNEe NEPCOHANbHbIX AAHHbIX,
CNy>KeBHOM TalHbl M KOMMEPYECKOW TalHblI.

Mcxoas M3 cynebHbix NpeLefeHToB 3apy6eskHbIX CTPaH,
KakK Mbl aHanM3MpoBanu Bblille, Mbl MOXeEM CAenaTb Bbl-
BOZ O TOM, YTO KOMMaHWW, OpraH3aLmnm B NePBYHO 04epesb
camMu AOMKHbI MPUHUMATL Mepbl, 06ecneunBaTh 3aluTy
KOMMepYecKoW TalHbl, MHhopmaLMoHHOM 6e30MacHOCTH
KoMnaHuW. B KazaxcTaHe cyfebHble NpeueaeHTbl Mo yTey-
Ke KOMMEpYECKOW TalHbl B UMGMPOBOI cpefie noka sBs-
FOTCS PEeAKUMU 1 B 6OMBLUMHCTBE CydaeB OCTAtOTCH KOH-
duaeHumanbHbiMu. OfiHAKO, C Y4eTOM pacTyLero yncna
KnbepaTak 1 HapylleHnii B obnacTu umdpoBoi 6e3onacHo-
CTU, MOXXHO OXWaTb, YTO B OYAyLIEM KOMMYECTBO TaKMX
[en 6yaeT pacTyw, a 3aKOHOAATENbCTBO U CyAebHas npak-
TuKa 6yayT pasBMBATbCA B CTOPOHY YyYlIEeHWs 3allnTbl
KOMMepYecKol TaiHbl. OCHOBHOM Mpo6aemMoil aBnseTcs
He TONbKO HEeOOXOAMMOCTb YCUIEHHOW 3alluTbl UMdpOo-
BbIX AaHHbIX, HO U HEOBXOAMMOCTbL 60fee YeTKOro pery-
JNIMPOBaHMS OTBETCTBEHHOCTYM 3a YTEYKY AaHHbIX, a TakXe
NOBbILWEHWA KBanudmKaumm ropraNYECKNX 1 TEXHUYECKMNX
cneumanucToB B 061acTh MHMOPMAaLMOHHOM 6e30MacHo-
CTV B CTpaHe.
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TEOPU S

Cybersquatting as a form of trademark
infringement in Kazakhstan: legal measures and
international experience

Annotation.

This article examines the issue of cybersquatting, a form of
trademark infringement that involves the bad-faith registration
of domain names similar to existing trademarks, focusing
on its growing impact in Kazakhstan. The study explores
the weaknesses of Kazakhstan's current legal framework,
which lacks specific provisions to address cybersquatting
effectively. As the digital economy expands, the issue
becomes more pressing, posing significant challenges to
businesses and undermining consumer trust. By comparing
Kazakhstan's approach with international mechanisms like
the Uniform Domain-Name Dispute-Resolution Policy (UDRP)
and the Anticybersquatting Consumer Protection Act (ACPA),
the article identifies gaps and offers insights into potential
solutions.

The structure of the article is organized into three sections.
The first section evaluates the current state of Kazakhstan's
trademark laws and judicial practices, highlighting the lack
of specific legislation and inconsistent enforcement of
existing rules. The second section reviews global frameworks
such as the UDRP and ACPA, focusing on their strengths,
limitations, and applicability to Kazakhstan. The third section
provides practical recommendations for reform, including the
introduction of clear legislative definitions for cybersquatting,
the establishment of a centralized dispute resolution
mechanism, judicial training programs, and enhanced
collaboration with international organizations like WIPO and
ICANN.

The article argues that addressing cybersquatting in
Kazakhstan requires a hybrid approach that integrates the best
elements of international frameworks while considering the
country’s unique legal and economic conditions. Legislative
reforms, combined with technological advancements and
improved judicial processes, are crucial to creating a fair and
efficient system for resolving cybersquatting disputes. The
findings contribute to ongoing discussions on intellectual
property rights and offer actionable recommendations
to policymakers, legal practitioners, and businesses. By
implementing these changes, Kazakhstan can enhance its
trademark protection, foster trust in its digital economy, and
align with global standards, ensuring a competitive and secure
online environment.

Keywords: Cybersquatting, trademark  infringement,
intellectual  property rights, domain name disputes,
Uniform Domain-Name Dispute-Resolution Policy (UDRP),
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Anticybersquatting  Consumer  Protection Act (ACPA),
Kazakhstan legal framework, digital economy, bad-faith
registration, international intellectual property law, dispute
resolution mechanisms, trademark protection reforms,
cross-border disputes, judicial training, WIPO and ICANN
collaboration.

AHpaTtna.

byn MaKana KnbepCKBOTTUHI MICeNECiH — KOs AaHbICTarbl
Tayap TaHb6anapbiHa yKcac JOMEeH/IK ataynapabl oevi xXaHe
afjan HMeTCI3 TIpKey apKblibl Tayap 6enriciH 6y3y TypiH Ka-
pacTblpafbl. 3epTTey KasakcTaH Pecry6nvkachiHbIH Ko/4a-
HbICTafbl 3aHHamMacbIH Tafifay HerisiHge >Xyprisinin, Knoep-
CKBOTTUHIKE KapCbl TypyFa apHasiFaH HaKTbl KYKbIKTbIK HOP-
Masnap/blH XOKTbIFbl XXoHE KYKbIK KOAaHy ToXIpUGeCiHiH
6ipkesiki emecTiri arikbiHAanaabl. KasakctaHaarbl UMppbiK
SKOHOMMKaHbIH KapKbIHAbI laMybl XaFfalibiHaa 6y Macese
©3€eKTiNiriH apTTbipbif, 6U3HEC CyObeKTINepiHe eneysi Kayin
TOHAIPeAl XOHe TYTbIHYLUbIIapAblH CEHIMIHE HYKCaH Kes-
Tipesi.

Makanaga KasakcTaHHbIH KWGEPCKBOTTUHIKE —KapcChl
Kypec Tacingepi xanbikapasblk KYKbIKTbIK MEXaHU3MAEPMEH,
COHbIH iLWiHAe BipkesKi JOMeHAIK aTaynap >XeHiHaeri aaynap-
Abl wetwy casicatbl (UDRP) sxaHe KnbepcKBOTTUHITEH TYTbi-
HyLUblapAbl KopFay Typasbl 3aHMeH (ACPA) casibICTbipblnia-
Jbl. 3epTTey 6apbicbiHia KasakcTaHHbIH 3aHHaMachblHAarbI
OJIKbI/IbIKTap aHbIKTasbin, 0fapAbl X0 60MbIHLLIA bIKTUMAaI
LeLimzaep YCbiHbiagbl.

Makana KypblibiMbl YL HETi3ri 6eniMHEH Typaabl. bipiHLi
benimae KasakcTaH PecriybnmnkacbiHbiH Tayap TaH6anapbl
casacbiHfarbl 3aHHaMachl MeH COT MPaKTUKacbIHbIH Kasip-
ri XaFfavibl KapacTblpbliafbl, KW6EPCKBOTTUHIKE KaTbICTbI
HakTbl 3aHHaMaslblK akTinepiH 60/maybl XXaHe KOoJAaHbl-
CTaFbl KYKbIKTbIK HOpManapAbiH GIpKenKi KongaHblamaybl
macenenepi TanfaHaabl. ExiHwi 6enimae UDRP xoHe ACPA
Topi3fi Xasnbikapasnblk ToxipnbenephiH apTbiKLUbIIbIKTapbl
MeH LUeKTeyiepi 3epTTeirn, onapAbiH KasakcTaH xarganbiH-
Ja KosngaHy MyMKIHAIKTepi KapacTblpblnadbl. YiiHLwi 6651iMm-
Jle 3aHHamarbiK pepopmanapbl eHriay, gaynapabl WeLlyniH
OpTallbIKTaHAbIPbIIFaH MeXaHU3MIH KYPY, Cyabsnapabl Aasp-
nay 6arfjapnamanapbiH a3ipney, coHnan-ak [yHnexysinik au-
ATKePiK MeHLwiK yibiMbl (WIPO) xxaHe VIHTepHET MeKeHKai-
napbl MeH aTaynapblH 6ackapy KopriopalumsiceimeH (ICANN)
bIHTBIMAKTaCTbIKTbl HblFalTy GOMbIHLLA HaKTbl YCbIHbICTap
6epinesi.
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Alisher Bulat

3eptTey  HoTwKenepi
KasakcTaHga Knéep-
CKBOTTUHI MacesneciH
LUELLY YLLIH XaliblKkapasibiK
TOXIPMGEHIH TiMAI TyCTa-
DbIH  VIITTbIK  KYKbIKTbIK
JKIHE SKOHOMMKAJIbIK,
epekLuenikTepai - eckepe
OTbIpbIn 6eiiMaey KaxeT-
TiriH KepceTesi. ABTopap
3aHHamalsiblK — pegpopma-
napgabl,  TEXHOJIOMMSJIbIK,
LeLiMaepai XXoHe KYKbIK
Ko/sigaHy TaxXipubeciH XeTingipyai KnGepCKBOTTUHIKE Ka-
TbICTbI gaynapAbl o4i7 opi TWiMAI LUeLLyiH Heri3ri TeTiKTepi
pETIHAE KapacTbipa/bl. YCbiHbI/IFaH LapaiapAbl iCKe acbipy
KasakcTaHfarbl Tayap TaH6a/1apbiH KOpFay AeHresiH apTTbl-
pyFa, UMPPIIbIK 9KOHOMMKaAarbl CeHiMAI HblFalTyFa >XoHe
>xahaHAbIK CTaHAapTTapFa CoViKECTIKTI KaMTamachbl3 eTyre
MYMKIHAIK 6epeai.

Kint ceagep: KnbepCcKBOTTUHI, Tayap TaHbacbiH 6y3y, 3u-
SATKEPIIK MEHLLIK KYKbIKTapbl, JOMEHAIK aTaynapra KaTbICTbi
Jaynap, bipkesnki fgomeHaik araynap >XeHiHAeri [aynaphb!
ettty casicatbl (UDRP), KnbepckBOTTUHITEH TYTbIHYLLIbIN&P-
bl KopFay Typasbl 3aH (ACPA), KazakcTaH Pecrny6/vkachi-
HbIH KYKbIKTBIK XXYWAECI, UNPPIIbIK d9KOHOMMKE, afasn HMeTCI3
TipKey, XxasbiKapasiblk 3USTKEPSIIK MEHLLIK KYKbIFbl, Aay1apab!
ey TeTIKTepI, Tayap TaH6aiapblH KOpFayabl pepopmanay,
TpaHclLeKapasbiK Jaynap, COT KbI3METKEPEPIH Aasipray,
WIPO »xaHe ICANN bIHTbIMaKTaCTbIfbI.

AHHOTauus.

CTaTbsi paccmaTpuBaeT npobremMy KWOepCKBOTTMHra —
(OPMbI HapyLLEHWUS NMpaB Ha TOBaPHbIE 3HaKu, CBS3aHHOM ¢
He06pOCOBECTHOM perncTpaumneit JOMEeHHbIX UMEH, CXOXMX
C YK€ CyLLECTBYIOLUMMM TOBAPHBIMU 3HaKamu, — C aKLJeHTOM
Ha ero pactyljee BavsiHne B KasaxctaHe. B nccrienoBaHmm
aHanmM3upyroTcs criabble CTOPOHbI AEHCTBYIOLLEN NPaBoBOM
cucTemMbl KasaxcTaHa, KOTopasi He COLEPXXUT crieymasibHbIX
MONOXEHWIA A1 9(PeKTUBHOro MpoTUBOAENCTBUS Kubep-
CKBOTTUHrY. 10 Mepe paclumperust LndpoBOH 3KOHOMUKM
npobsiema CTaHOBUTCS BCe 6OJee aKTyalbHOM, co34aBasi ce-
pbe3Hble BbI30BbI /151 GU3Heca v ogpbiBasi JoBepue noTpe-
6utenel. CpaBHMBasi Noaxoq KasaxctaHa ¢ MeXAyHapoaHbI-
My MexaHu3Mamy, TakuMu Kak EguHasi noimtuka paspeLue-
HMS CriopoB o goMeHHbIX MeHax (UDRP) n 3akoH o 3alymte

- Master’s student of the Educational program Intellectual Property and Business law
M.S.Narikbayev KAZGUU University, (bolatalisher10@gmail.com)

npag notpebuTenei ot knbepckBoTTHHra (ACPA), cTaThsl Bbi-
ABNISET CYLLECTBYIOLLME NPObesbl v NpeaiaraeT BO3MOXHbIE
MyTV UX YCTPaHEHMS.

CTpyKTypa CTaTbu BKIIKOYAET Tpy paszena. B nepsom pas-
Jene OLeHUBAEeTCs TeKyLee COCTOSIHWE 3aKOHOAaTesIbCTBa
KasaxcTaHa B o6nacTy ToBapHbIX 3HaKOB U CyAe6HOV npaK-
TUKW, NOJYEPKMBaS OTCYTCTBUE CrieLnanmn3npoBaHHbIX HOPM
W HEMNocse[oBaTeslbHOCTb B UX MpUMeHeHun. Bo BTopom
pasjesie paccMaTpuBaroTCA MUPOBbIE MPaBOBble MexaHn3-
Mbl, BKIoYass UDRP v ACPA, ¢ akUeHTOM Ha WX CuJibHbIE U
cnabble CTOPOHbI, @ TakKe BO3MOXHOCTb vx agantaumm B Ka-
3axcTaHe. B TpeTbem paszesie npesniararoTcs rnpakTuyeckme
pekomeHzgauymm o pepopmMrpoBaHNIO  3aKOHOAAaTe/IbCTRA,
BKJIKOYast BBEAEHWE YETKUX 3aKOHOAATE IbHbIX OMPeAeNeHns
KN6EPCKBOTTUHIa, CO34aHne LIeHTPann30BaHHOrO MexaHm3-
Ma paspeLLeHusi CriopoB, MPOrpaMmMbl MOAroTOBKU CyAe u
ycuneHne COTpyAHMYECTBa C MEXAYHapOAHbIMU OpraHu3a-
ymsamum, Taknmm kak BOUC n ICANN.

B cratbe yTBEp)KAaeTcs, 4TO A1 9HEKTUBHOMO peLLe-
HWs MpobieMbl KNOEPCKBOTTMHIa B KasaxcTaHe Heo6xo4Mm
KOMIMIEKCHBIVI  MOAXO0A, COYeTaroLmii  J1ydLume  S/1eMeHTbI
MEXAYHapOAHbIX MPaBOBbIX MOAEEN C YYeTOM CreynduKkn
HaLMOHasIbHOM MPaBoBOM M 9KOHOMUYECKOV CUCTEMBI. 3aK0-
HofdaTtesibHble pepopMbl B COYETaHUM C TEXHOTIOMNYECKUMM
WMHHOBAaLMSIMU M COBEPLIEHCTBOBAHMEM CYAE6HbIX MPOLEAYP
UMEKT KIIKOHeBOE 3HaYeHue A5l CO34aHus CripaBeaMBoi u
3 HEKTNBHON CUCTEMbI Pa3PELLIEHVSI CIIOPOB B 3TOM 061aCTy.
[lony4eHHble BbIBOAbI CTOCOGCTBYIOT Pa3BUTUH JUCKYCCUM
O 3alUyMTe UHTENINIEKTYa/IbHOVW COOCTBEHHOCTU W npeanararoT
KOHKDETHbIe peKOMeHAaLunm [/19 3aKOHOoZaTe e, FopucToB 1
busHeca. Peannsaumsi npeanaraeMbix M3MeHEHWI No3BOINT
KasaxcTaHy rnoBbICUTb yPOBEHb 3aLUnTbl TOBAPHbIX 3HAKOB,
YKpenuTb JoBepue K LnuppoBOK 3KOHOMUKE U COOTBETCTBO-
BaTb MEX/yHapOAHbIM CTaHAapTam, obecrieymBasi KOHKY-
PEHTHYO 1 6e30MacHyH OH1alH-CPeay.

KnioyeBble cnoBa: KWGEPCKBOTTUHI, HapyLUeHve rpas Ha
TOBapHble 3HaKu, npaBa UHTE/INIEKTYaIbHOW COOCTBEHHOCTH,
CMopbI O JOMEHHbIX UMeHax, EAnHas noamTuka paspeLueHms
CropoB 0 AoMeHHbIX meHax (UDRP), 3akoH o 3alymTe npas
noTpeéuTeneli ot knbepckBoTTuHra (ACPA), npaBoBas cucTe-
Ma KasaxcTaHa, UnppoBasi 9KOHOMWKa, HEA06POCOBECTHAs
perucTpaymns, MexzayHapoaHoe MpaBO WHTEIEKTYalbHOM
COBCTBEHHOCTY, MexaHW3Mbl paspeLueHusi cropoB, pegop-
MUPOBaHME 3alUNTbl TOBAPHbIX 3HAKOB, TPaHCrpaHW4Hble
Cropbl, NoAroToBKa cyneu, cotpyaHmnyectso ¢ BOVC n ICANN.
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Introduction

The digital age has transformed trademarks into critical
assets for businesses, making them integral to both brand
identity and the global marketplace. However, the rise of
cybersquatting—where individuals register domain names
similar to existing trademarks in bad faith—has created
significant challenges for businesses worldwide. This
practice undermines consumer trust, damages brand equity,
and imposes financial burdens on trademark holders. In
Kazakhstan, the issue is particularly urgent as the country
continues to embrace digitalization, yet its legal framework
struggles to keep pace with the complexities of the digital
economy’.

Kazakhstan lacks a specific legal mechanism to address
cybersquatting effectively. Trademark owners often face
inconsistent judicial outcomes and limited remedies
due to the absence of explicit regulations or specialized
dispute resolution systems? Comparatively, international
mechanisms like the Uniform Domain-Name Dispute-
Resolution Policy (UDRP) and the Anticybersquatting
Consumer Protection Act (ACPA) offer more structured
approaches. This article examines three research questions:
How effectively does Kazakh legislation protect trademarks
compared to international standards? What measures
exist for legal and judicial protection in Kazakhstan? How
can international best practices be adopted to enhance the
domestic framework?

The article aims to evaluate Kazakhstan's current legal
framework, identify gaps, and propose actionable reforms
inspired by international standards. It is structured into three
sections: an analysis of Kazakhstan's legal framework, a
review of international mechanisms, and recommendations
for legislative and procedural improvements.

This study employs a comparative legal analysis, using

qualitative methods to examine legislative and procedural
frameworks in Kazakhstan alongside the UDRP and ACPA.
The methodology includes case law reviews, international
policy analysis, and insights from academic literature®.

1. Current Legal Framework in Kazakhstan
1.1 Legislative Provisions for Trademark Protection

The legal foundation for trademark protection in
Kazakhstan is primarily established by the Law of the
Republic of Kazakhstan on Trademarks, Service Marks, and
Geographical Indications*. This law outlines basic principles
for trademark registration and use but does not directly
address cybersquatting. The absence of specific provisions
defining bad-faith domain name registration limits the
applicability of existing laws to cybersquatting disputes®.
Moreover, while civil claims for trademark infringement are
allowed, the procedures are often slow and inconsistent®.

Nurmagambetov highlights that Kazakhstan's legislation
is ill-equipped to address digital-specific issues, such as
domain name disputes’. Unlike countries with specialized
domain dispute frameworks, Kazakhstan relies on general
civil law principles, leading to inconsistent enforcement®.

1.2 Judicial Challenges

Kazakh courts face significant challenges in handling
cybersquatting cases due to the lack of established legal
standards. In the case of KazTransOil v. CyberSquatter,
the plaintiff struggled to reclaim a domain name despite
evidence of bad-faith registration, as the court deemed the
existing laws insufficient for resolving the dispute®. This
case illustrates the broader issue of judicial inconsistency
and limited awareness of cybersquatting among legal
practitioners’™.

1 Nurmagambetov Zh, 'Overview of Trademark Protection in the Countries of Central Asia' (2021) https.//bolotovip.com/publication/over-
view-of-trademark-protection-in-the-countries-of-central-asia

2 Gasimova C, 'Domain Name and Trademark Infringement: Cybersquatting in the Digital Age' (2023) ResearchGate https./www.research-
gate.net/publication/368237606_Domain_name_and_trademark_infringement Cybersquatting_in_the digital_age

3 Agarwal J and Bindra G, 'Dispute Resolution Mechanisms and Trademark Cybersquatting' (2020) https://doktori.bibl.u-szeged.hu/id
eprint/4093/2/Waddah_Alrawashdedh_Thesis.pdf

4 Law of the Republic of Kazakhstan on Trademarks, Service Marks, and Geographical Indications (1999).

5 Nurmagambetov Zh, 'Overview of Trademark Protection in the Countries of Central Asia' (2021) https.//bolotovip.com/publication/over-
view-of-trademark-protection-in-the-countries-of-central-asia

6 Mukhammad A, 'Trademark Protection and Cybersquatting Issues' (2019) https.//www.lexology.com/library/detail.aspx?g=61040c99-
6f5¢-4b70-b396-26a402df5966&utm

7 Ibid

8 Gasimova C, 'Domain Name and Trademark Infringement: Cybersquatting in the Digital Age' (2023) ResearchGate https.//www.research-
gate.net/publication/368237606_Domain_name_and_trademark_infringement Cybersquatting_in_the_digital_age

9 Case example: KazTransOil v. CyberSquatter (Kazakh Judicial Archives).

10 Shriyaa Z, 'Regulation of Cybersquatting: An Analysis of the Legal Framework in India, the UK and the USA' (2023) Journal of Law Re-

search https://jlrjs.com/wp-content/uploads/2023/10/104.-Shriyaa-Zubin.pdf
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Additionally, the lack of centralized dispute resolution
mechanisms exacerbates delays. As noted by Mukhammad,
businesses must navigate protracted court proceedings,
which often deter small and medium-sized enterprises from
pursuing their claims™.

2. International Legal Mechanisms and Their Application
2.1 The Uniform Domain-Name Dispute-Resolution
Policy (UDRP)

The UDRP developed by ICANN, provides a streamlined
mechanism for resolving domain name disputes'. This
policy has been widely adopted due to its efficiency and
accessibility. Under the UDRP trademark owners can
initiate arbitration proceedings if they demonstrate that a
domain name was registered in bad faith and is identical or
confusingly similar to their trademark’.

Notable cases, such as Google Inc. v. CyberSquatter,
illustrate the UDRP’s effectiveness. In this case, the
arbitration panel ordered the transfer of the domain name to
Google, citing clear evidence of bad-faith intent'. Adopting
similar mechanisms in Kazakhstan could significantly
improve the efficiency of resolving cybersquatting disputes.

However, Shriyaa warns that the UDRP's reliance on
arbitration may limit transparency, as decisions are not
subject to judicial review's. Kazakhstan must consider
these limitations when designing its own dispute resolution
framework.

2.2 The Anticybersquatting Consumer Protection Act
(ACPA)

The ACPA, enacted in the United States, represents a
judicial approach to combating cybersquatting'. Unlike the
UDRP, the ACPA allows trademark owners to seek monetary
damages in addition to domain name recovery'. The case

of Nike Inc. v. Domain Registrant X illustrates the act's
deterrent effect, as significant penalties were imposed on
the cybersquatter’®.

While the ACPA offers robust protections, its reliance on
litigation makes it less accessible to small businesses'. For
Kazakhstan, integrating arbitration mechanisms from the
UDRP with judicial remedies from the ACPA could provide a
balanced solution?°.

2.3 Comparative Insights for Kazakhstan

Pantovemphasizesthe need for Kazakhstanto harmonize
its trademark laws with international standards?'. The
experiences of countries like India and the UK demonstrate
the effectiveness of hybrid approaches that combine
arbitration and judicial measures®. By adopting best
practices from both the UDRP and the ACPA, Kazakhstan
can create a system tailored to its socio-economic and legal
context?,

3. Recommendations for Kazakhstan
3.1 Legislative Reforms

Kazakhstan should amend its trademark laws to explicitly
address cybersquatting?. This includes introducing legal
definitions for bad-faith registration and establishing
penalties for cybersquatters?®. Moreover, aligning national
legislation with international treaties, such as the Paris
Convention, would enhance the country’s ability to address
cross-border disputes?.

Creating specific provisions for cybersquatting would
not only improve clarity but also provide courts with clear
guidelines for resolving disputes. As noted by Bajpai and
Jha, legislative precision is crucial for fostering investor
confidence and ensuring fair competition?”.

11 Mukhammad A, 'Trademark Protection and Cybersquatting Issues' (n 3).

12 ICANN, 'Uniform Domain-Name Dispute-Resolution Policy (UDRP)' (1999) https://www.icann.org/resources/pages/policy-2012-02-25-en
13 Shriyaa Z (n 7).

14 Google Inc v CyberSquatter (WIPO Case No. D2000-00017).

15 Shriyaa Z (n 7).

16 Anticybersquatting Consumer Protection Act (1999).

17 Bajpai Y and Jha AR, 'Pursuing Cybersquatting as a Trademark Infringement Under the IP Regime' (2024) International Journal of Legal
Science and Innovation https./ijlsi.com/paper/pursuing-cybersquatting-as-a-trademark-infringement-under-the-ip-regime

18 Nike Inc v CyberSquatter LLC (US District Court).

19 Ibid

20 Karote H, 'Cybersquatting and Trademark Issues: Uniform Domain Resolution Policy' (2022) https:/jlrjs.com/wp-content/up-
loads/2022/02/9.-Harsh-Karote-1.pdf

21 Pantov V, 'The Prevention of Cybersquatting in Europe: Diverging Approaches and Prospects for Harmonization' (2014) https:/papers.
ssrn.com/sol3/papers.cfm?abstract_id=2427582

22 Ibid

23 Nurmagambetov Zh (n 2).

24 Ibid

25 Gasimova C (n 5).

26 Paris Convention for the Protection of Industrial Property (1883).

27 Bajpai Y and Jha AR (n 14).
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3.2 Establishing a Centralized Dispute Resolution Mechanism

Kazakhstan should establish a centralized body to handle domain name disputes?.
This body could adopt arbitration principles from the UDRP, ensuring faster and more
cost-effective resolutions?®. Additionally, integrating blockchain-based registries could
enhance transparency and reduce the risk of fraud in domain name transactions®.

Gasimova highlights the importance of leveraging digital technologies to address the
complexities of cybersquatting®'. For Kazakhstan, incorporating such innovations would
modernize its IP enforcement capabilities and improve efficiency.

3.3 Enhancing Judicial Training and Awareness

To address inconsistencies in judicial decisions, Kazakhstan must invest in training
programs for judges and legal practitioners®. These programs should focus on the
technical aspects of cybersquatting and the interpretation of bad-faith registration. As
noted by Karote, raising awareness among judiciary members is essential for ensuring
fair and predictable outcomes®.

3.4 Strengthening International Cooperation

Kazakhstan should strengthen its collaboration with international organizations, such
as WIPO and ICANN, to adopt global best practices®. Establishing bilateral agreements
with key trading partners could provide additional legal protections for Kazakh businesses
operating abroad®. Additionally, participating in regional initiatives, such as the Eurasian
Economic Union, would facilitate harmonized approaches to cybersquatting across
member states®.

Kazakhstan's current legal framework is insufficient to address the challenges
posed by cybersquatting®”. By adopting international best practices, such as arbitration
mechanisms from the UDRP and judicial remedies from the ACPA, Kazakhstan can
significantly enhance its trademark protection system?. Legislative reforms, combined
with improved dispute resolution mechanisms and international cooperation, are critical
for creating a robust and competitive digital economy:.

28 ICANN, 'UDRP' (n 9).

29 Gasimova C (n 5).

30 Karote H (n 17).

317 Gasimova C (n 5).

32 Shriyaa Z (n 7).

33 Karote H, 'Cybersquatting and Trademark Issues: Uniform Domain Resolution Policy' (2022)
https:/jlrjs.com/wp-content/uploads/2022/02/9.-Harsh-Karote-1.pdf
34 Ibid

35 Nurmagambetov Zh (n 2).

36 Pantov V (n 18).

37 Gasimova C (n 5).

38 ICANN, 'UDRP' (n 9).
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Conclusion

Kazakhstan's current legal framework for cybersquatting
falls short in addressing the complexities of this growing
issue, leaving businesses vulnerable to exploitation and
inconsistency in judicial decisions. The absence of clear
provisions specifically targeting bad-faith domain name
registrations highlights the urgent need for reform. Without
targeted measures, the country’s legal system struggles to
keep up with the challenges posed by the rapidly evolving
digital economy, where trademark protection is critical for
maintaining trust and competitiveness.

International mechanisms, such as the UDRP and the
ACPA, provide valuable examples of how to effectively
address cybersquatting. The UDRP's streamlined arbitration
process ensures quick and accessible resolutions, while the
ACPA sets strong legal precedents by allowing significant
penalties for offenders. However, each system has its
limitations—whether in cost or transparency—making it
clear that no single approach is universally applicable.
Kazakhstan has the opportunity to learn from these
frameworks and develop a hybrid solution that balances
efficiency with enforcement, tailoring it to the country’s
unique legal and economic context.

To strengthen its position, Kazakhstan must prioritize
legislative reforms that explicitly define cybersquatting
and establish penalties for offenders. A centralized dispute
resolution mechanism, modeled on international best
practices, would provide businesses with faster and more
consistent outcomes. Furthermore, judicial training is
essential to ensure courts can effectively interpret and apply
the laws. Collaboration with global organizations like WIPO
and ICANN will not only enhance Kazakhstan's ability to
address cross-border disputes but also position the country
as a serious player in international IP protection.

In conclusion, the fight against cybersquatting in
Kazakhstan requires a comprehensive approach that
combines local reforms with global insights. By adopting
and adapting best practices, Kazakhstan can create a fair,
efficient, and modern legal framework. These measures will
safeguard businesses, attract foreign investment, and help
establish a trusted and competitive digital economy. Such
reforms are not just necessary but critical for keeping pace
with the demands of the digital age.
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Annotation. This article examines
the role of the International Union
for the Protection of New Varieties
of Plants (UPOV) in the development
of agriculture in Kazakhstan. The
study analyzes the compliance of
Kazakhstan's legal framework with
UPOV standards and the potential
consequences of joining the convention.
The article highlights the benefits
of membership, such as fostering
agricultural innovation, enhancing plant
variety protection, and strengthening
international cooperation. However, it
also addresses significant challenges,
including increased dependency on
multinational corporations, potential
threats to farmers’ rights, and risks
to biodiversity. The paper suggests
an alternative dual-system approach
that integrates both patent-based
protection and the UPOV system to
balance national interests and global
agricultural standards.
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AHpgatna. byn Makanaja xxaHa
OCIMJIIK COPTTapbIH KOPFay XXeHIHAEerl
xanbikapanblk ofaktbiH (UPOV) Ka-
3aKCTaHHbIH ayblJ1 LLapyalLblblFbIHbIH
JaMybiHa blKnasbl KapacTblpbliagbl.
3epTTey KasakCTaHHbIH 3aHHamalsbiK
6asacbiHbiH UPOV  cTaHgapTTapbiHa
COVIKECTIMIH XK3HE KOHBEHLMsIFa KO-
CbIyAbIH bIKTUMAaI caslfapbiH Tanagam-
Abl. Makanaza arpap/ibiK MHHOBaLMS-
slapAdbl  AambITy, 6CiMAIK CopTTapbiH
KOpFay/bl KYLUEATY XXoHE XallblKkapa-
JIbIK bIHTbIMaKTacTbIKTbl HbIFaWTy CU-
AKTbI MYLUENIKTIH apTbIKLUbIIbIKTapbl
aran eTineqi. Anavifa, TPaHCYATTbIK
KopriopauusiiapFa TayesnginikTiH ap-
Tybl, (epmepnepaiH KyKbIKTapbiHa
Kayin TeHyi KaHe 6moanyaHTypinikke
TOHETIH KaTepsiep CUSKTbI MaHbI3/bl
Macesiesiep Je kapactbipbliagbl. ba-
nlama petiHae YATTbIK MyaAenep MeH
xasiblkapasiblK —aybll  Luapyallubl/ibIK
CTaHAapTTapbIHbIH Tene-TeHAiriH
KamTamacbl3 eTETIH MaTeHTTIK KopFay
meH UPOV yiieciH 6GipiKTipeTiH Koc
JKYWMEHI eHri3y VCbIHbIIabI.

Kint cesgep: UPOV, ecimzik copT-
TapblH KOpFay, aybll Luapyallbl/ibifbl,
CENEKUMSANBIK XKETICTIKTEP, (pepmep-
nepaiH KYKbIKTapbl, 61oanyaHTypIIiik,
TYPaKTbIIbIK, TYKbIM Hapbifbl, a3biK-
TYNIK Kayirncisgiri,reHeTuKkasbiK pecyp-
CTap, ayblil LuapyallblibiK cascaTbl,
XasiblKapasiblK bIHTbIMaKTacTbIK,.

AHHOTauusA. B faHHOV cTaTbe pac-
cmMmaTpuBaeTcs posib MexxayHapoaHOro
COK3a 0 OXpaHe HOBbIX COPTOB pac-
TeHuii (UPOV) B pa3BuTum ceslbCKOro
xozanicTBa KasaxctaHa. B wccnegqo-
BaHWW aHamsnpyeTcsi COOTBETCTBUE
rpaBoBoOV 6as3bl KasaxcTaHa CTaH-
Aaptam UPOV 1 BO3MOXHbIE rnocres-
CTBUSA MPUCOEANHEHNS K KOHBEHLMU.
B cTaTbe ocBeLjaroTCs npenmyLlecTsa
4/IeHCTBa, Takue Kak CTUMYyIMpoBa-
HWe arpapHbIX WMHHOBaUWM, yCcuieHue
3alUNTbI CeneKUMOHHbIX AOCTVKEHUM
W paclumMpeHne MexayHapogHOro co-
TpyaHnyecTBa. OfHaKo Takxe pac-
CMaTpuBaroTCH 3HayYUTesIbHbIE BbI30-
Bbl, BKJIHOYasi pPOCT 3aBUCUMOCTU OT
TPpaHCHaLMOHallbHbIX — Kopriopaumi,
BO3MOXXHble Yrpo3bi npaBam Gepme-
pOB M PUCKM AN1s1 6rMopasHoo6pasus.
B kayecTBe asibTepHaTWBbI Mnpessara-
eTcsl JBOViHasi cucTema 3alymThbl, 06be-
AVHSAKOLLas NaTeHTHOe PEryImpoBaHmne
n cuctemy UPOV ans 6anaHcuMpoOBKM
HaLWOHaJIbHbIX MHTEPECOB N MEX/Y-
HapOAHbIX arpapHbIX CTaHAapTOB.

KnroueBble cnosa: UPOV, oxpaHa
COPTOB pacTeHW, Ce/IbCKOoe XO35M-
CTBO, CeJIeKUYMOHHbIE  [JOCTWKEHUS,
rnpaBa ¢epmepos, 61MopasHoobpasme,
YCTOMYNBOCTb, PbIHOK CEMSIH, MPOLO-
BOJIbCTBEHHas! 6€30M1acHOCTb, reHeTu-
4Yeckue pecypchl, arpapHas rnomTuKa,
MexXAyHapoaHoe COTPYAHNYECTBO.
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Introduction

In today's era of global warming and natural hazards, food security is challenged worldwide.
Therefore, protecting plant varieties is a pressing and essential task. Breeding and bioengineering
play a crucial role in addressing the consequences of climate change, including the encroachment
of tropical diseases and pests into temperate regions. Geographically, Kazakhstan is situated in
an area highly susceptible to the impacts of climate change, making it vital to adopt effective legal
regulations for patenting breeding achievements to tackle ongoing sustainability issues. Moreover,
the process of integrating Kazakhstan into the UPOV system has spanned over two decades, yet
it remains a contentious issue due to the differing perspectives among key stakeholders. The
main aim of this article is to examine the risks and benefits of joining UPOV while exploring the
underlying factors contributing to the prolonged duration of the accession process.

Compliance with UPOV

Kazakhstan's legal framework for protecting plant varieties is primarily governed by the
Protection of Breeding Achievements Law, adopted in 1999'. It is important to note that
different international treaties protecting intellectual property rights have already been ratified
by Kazakhstan, while UPOV membership is still under question. To join the International Union
for the Protection of New Varieties of Plants (UPQV), countries must ratify the UPOV convention
and also change the legislation and mechanism of seed protection inside the country?. According
to Article 27(3)b of TRIPs®, countries are allowed to choose between plant variety protection
methods either by patents or sui generis system. Thus, using the UPQV system is a unique way
of protecting breeders'’ rights. However, countries are not obliged to ratify it and can find a more
appropriate way of PVP for their nation. Currently, patent-based protection is used in Kazakhstan,
while legislation is in the process of aligning with UPOV standards to ensure compliance with the
convention's requirements.

As stated earlier, Kazakhstan is not yet a Member State, as the requirement for participation
is legislation that complies with the provisions of the Convention. In that case, it is interesting
to compare existing laws, mostly protection of breeding achievements law, with convention.
Some of the articles have already been aligned with the UPOV system. However, some still differ.
To analyse how the Law of Breeding Achievements Protection in Kazakhstan differs from the
UPQV convention, it is important to classify provisions into three groups: similar (Table 1), with
distinction (Table 2), and absent in Kazakhstan legislation. It is important to note that this law
consists of not only plant variety protection but also animal, therefore, the second part of the law
will not be taken into consideration. For comparative analysis, Guidance for the preparation of
laws based on the 1991 Act of the UPOV Convention* was used.

1 Protection of Breeding Achievements, Law of the Republic of Kazakhstan (9 September 2024).

2 International Union for the Protection of New Varieties of Plants (UPOV), International Convention for the
Protection of New Varieties of Plants (adopted 2 December 1961, as revised 19 March 1991) https.//www.upov.int,
edocs/lexdocs/en/u/act1991.pdf

3 Agreement on Trade-Related Aspects of Intellectual Property Rights (adopted 15 April 1994, entered into
force 1 January 1995) Marrakesh Agreement Establishing the World Trade Organization, Annex 1C, 1869 UNTS 299
(TRIPS Agreement), art 27.3(b).

4 International Union for the Protection of New Varieties of Plants (UPOV), Guidance for the Preparation of
Laws Based on the 1991 Act of the UPOV Convention (adopted by the Council at its fifty-eighth ordinary session on
25.10.2024) https.//www.upov.int/information_documents/en
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Table 1. Similar articles of the UPOV convention and the Law of Breeding Achievements Protection

QAZESPATENT

Absent UPOV articles in Kazakhstan's legislation: Articles 3, 4, 10 (2), 16, 17, 18, 23, 24, 26, 27.

Table 2. Articles with distinction of the UPOV convention and the Law of Breeding Achievements Protection

After a careful comparison of the given regulatory legal acts, it is obvious that there are still
many legislative gaps in Kazakhstan's law. However, some of the articles are identical to the UPOV
convention. The main difference is in the patent-based regulation instead of the term “breeder’s
rights”. Also, it is important to note the convention has tightened conditions and measures of
breeder's and farmer’s rights. Consequently, there is still significant work to do in Kazakhstan for
UPQV membership.

Article from Law of Breeding Achievements Protection

Relevant Article in UPOV Convention

Key difference elements

Article 2.
using a patent, patent holder and related definitions,
protected plant variety is defined as agricultural

Article 1.
using the term “Breeder’s right”

Article from Law of Breeding Achievements Relevant Article in UPOV Convention Industry inside the country, but there is also the international organisation GRAIN working against
Protection UPOV. Arguments made by both organisations are similar, such as undermining biodiversity and
Article 1 Article 2 sustainability, limiting farmers’ rights, and creating legal and financial hardships for farmers by
Article 4 Article 5,6,7,8 9 favouring corporations®. The negative possible effects will be discussed in more detail in the next
Article 7 Article 11 paragraphs.
Article 5 Article 12 On the one hand, UPOV supporters, including the State Commission for Variety Testing of
Article 14 Article 14 Agricultural Crops7f claim that membership Wi_II bring economic development. For example, it can
Article 17 Article 15 boost agricultural investment attractiveness in r'es'earch' and developrpent. There is a potenpal
Article 3(5) Article 19 f[hat breeders would ap’uvely create new crop varieties with better qualities due to strengthening
- - intellectual property rights with better monitoring and control. Access to all protected plant
Article 6 Article 20 varieties for research and breeding purposes leads to the creation of more resistant, productive
Article 27 Article 21 and sustainable plant varieties. Also, it is stated that agricultural exports of the country will rise
Article 22 Article 22 as the membership creates opportunities for cooperation with other countries and promotes
Article 26 Article 25 export-oriented agriculture. Finally, participation in the Union gives opportunities to local breeders,
Article 7(2) Article 10 (1) lawyers and stakeholders for the exchange of expertise and best practices among Member

States. Therefore, it seems being a part of UPOV is important to the country's prosperity and
development.

On the other hand, joining UPOV does not allow registering plant varieties internationally
in the Member States, so this will not simplify the registration. To obtain protection, breeders
need to register plant variety in each UPOV Member State separately. Also, countries with highly
developed bioengineering and diverse flora and fauna could benefit from the Union as this makes
exporting and market dominance in some crop varieties. Although Kazakhstan has many rare,
endemic and unique biomaterials, the country lacks research, laboratories and specialists in the
agricultural sector. Thus, instead of a sharp increase in revenue from seed distribution, national
farmers will suffer from a high seed price as they are restricted from storage, reproducing and
resale of non-certified plants®. Moreover, it is quite possible that joining the Union will benefit
only transnational corporations and developed Western countries, while local farmers will face
challenges. The presumption of innocence is not working under UPQV, as farmers must prove
the origin of seeds6. This means that if the farmer used non-certified seeds, exchanged seeds
with another farmer or didn't keep records of purchases, it would lead to legal proceedings in the
case of usage of UPOV-protected varieties. Consequently, farmers need to have strong financial,
legal and educational support to protect themselves from economic sharks. This will lead to
the unequal confrontation of legally weak individuals with corporations which have strong and
experienced lawyers.

Additionally, there is a possibility that if Kazakhstan ratifies the convention, it will lead to the
weakening of the state's position. The influence of UPOV on the inner issues of the government
will certainly make the plant agriculture system vulnerable and dependent on the decisions of the
Union instead of the government. Developing countries without strong agricultural enterprises,

Article9. _ Article 13. - _ such as Kazakhstan, would be at risk of losing inner farming companies and farmers as they
During provisional protection breeders are allowed to Only provisional protection and measures are used, would be unable to compete with multinational corporations, which could dominate the seed
sell and transfer seeds only for scientific reasons, seed without breeder’s rights during the period of provisional market. Also, strong control over seeds in the country could create increasing dependency

production for storage or in cases of assignment of rights | protection on imported seeds, which are not always better and appropriate to the local climate and soil
features. As a result, small-scale farmers may face increased financial pressure due to higher
seed costs and limited access to diverse plant varieties. Furthermore, the requirement to comply
with UPOV standards might force Kazakhstan to adopt more rigid intellectual property laws,
potentially restricting farmers’ traditional practices, such as seed saving and reuse. This could
disproportionately affect rural communities that rely on these practices for their livelihoods.
From an environmental view, there is also another issue which could potentially harm the
sustainability and food security of Kazakhstan. Itis stated that breeding scienceisin theinitial stage

Pros and cons of UPOV

The discussions of UPOV Membership dragged out for different reasons. It started in 2006
when the Resolution of the Government of Kazakhstan ordered to investigate the issue of UPOV
joining®. In the meantime, almost 20 years later, the question is still not solved as there are few
opponents of the Union because of social and economic concerns for the country and farmers.

Substantially, the main resisters are the Kazakhstan Association of Sugar, Food and Processing 6 Grain, The Great Seed Robbery (no date) https:/grain.org/system/articles/pdfs/000/006/644/original
El%20gran%20robo-ENG-6MAR.pdf?1617722769

5 Approval of the Priority Measures Program for 2006—-2008 for the Implementation of the Concept of 7 T. B. Azhgaliev, Joining the UPOV: Advantages for Kazakhstan (2022) RGU “State Commission for the

Sustainable Development of the Agribusiness Complex of the Republic of Kazakhstan for 2006—2010, Decree of the Variety Testing of Agricultural Crops,” Ministry of Agriculture of the Republic of Kazakhstan.

Government of the Republic of Kazakhstan No. 149 (6 March 2006). 8 M. N. Sirotina, On the Risks of Kazakhstan Joining UPOV (2022) QazTrade.
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in the country. This means that probably many plant varieties are not registered or even revealed
yet, even if they are used in agriculture. After joining the Union, it seems that crop varieties which
have already existed in the country will too slowly be added to UPOV-protected plant varieties as it
takes time and resources to obtain protection. In such circumstances, it becomes more practical
for farmers to rely on seeds that are already registered within the UPOV framework, potentially
limiting their options for local varieties. Therefore, this shift could put protected plants in demand,
and it is not always a good choice because it can appear that newly planted crops will get worse
in productivity compared to their growing in place of origin®. Or vice versa, the protected crops
could not be implemented sustainably in the ecosystem of the region, as the environment got
used to local varieties and adopted its interconnection to plants which have been growing there
for decades. The adaptation of these varieties to local conditions could lead to decreased yields,
which would ultimately affect both the agricultural sector and the food security of the country. To
address the issue, farmers may be compelled to purchase agrochemicals', including fertilisers,
pesticides, and herbicides, which are often tailored for specific UPOV-protected crop seeds. While
these inputs could help prevent yield losses, their widespread use may pose challenges from both
economic and environmental perspectives. Economically, the reliance on agrochemicals could
increase production costs for farmers, particularly small-scale producers, making agriculture
less accessible and sustainable. In addition, this will create economic dependence on imports.
Environmentally, the excessive or improper use of such chemicals could lead to soil degradation,
water contamination, and a loss of biodiversity, further exacerbating the ecological impact on
Kazakhstan's agricultural ecosystems.

Alternative

There is another way where Kazakhstan could establish a dual system for plant variety
protection, combining UPOV-based protection (a sui generis system) and patent protection. This
approach is feasible and has precedent in other countries, such as the United States. Under the
UPOV-based framework, Kazakhstan could align its plant variety protection laws with the UPOV
1991 Convention', which grants breeders rights for new plant varieties that meet criteria such
as novelty, distinctness, uniformity, and stability. This system is particularly suited for sexually
reproduced plants and vegetatively propagated plants, balancing the interests of breeders and
farmers by allowing limited exceptions, such as farmers’ privileges to save seeds under certain
conditions. Alongside this, Kazakhstan could offer patent protection under its intellectual
property laws for asexually reproduced plants, genetically modified organisms (GMOs),
specific traits, or methods of creating plant varieties. This dual system potentially provides
comprehensive protection, attracts investment in agricultural innovation, and aligns Kazakhstan
with international practices. However, implementing such a system would require harmonising
existing laws, building administrative capacity, educating stakeholders, and ensuring compliance
with international treaties. By adopting a dual approach, Kazakhstan could accommodate both
traditional plant breeding and modern biotechnology, fostering agricultural development while
safeguarding breeders’ and farmers’ interests.

9 Grain, The Great Seed Robbery (no date) https.//grain.org/en/article/6616-upov-animation-the-great-seed-
robbery

10 Grain, Who Profits under UPOV? (no date) https.//grain.org/en/article/6921-who-profits-under-upov

11 International Union for the Protection of New Varieties of Plants (UPOV), International Convention for the

Protection of New Varieties of Plants (adopted 2 December 1961, as revised 19 March 1991) https.//www.upov.int,
edocs/lexdocs/en/u/act1991.pdf.

QAZESPATENT

Conclusion

In conclusion, without adequate protection mechanisms for local breeders, Kazakhstan's
agricultural sector could face challenges in developing its own competitive, sustainable varieties.
Previous research indicates that legislative gaps and significant shortcomings within the UPOV
system are the primary reasons Kazakhstan has not yet achieved membership. Therefore, while
UPOV membership may offer certain benefits, such as fostering innovation, it also presents
significant risks for the agricultural sovereignty of Kazakhstan, particularly in relation to small
farmers and national agricultural autonomy. It could also undermine the sustainable development
of the country by creating addiction to agrochemicals. As an alternative, plant variety protection
legislation could integrate both patent and UPQV systems, but this approach would require
significant additional resources for its development and implementation.
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[IpaBOBas oxpaHa npoMbILLIEHHbIX
06pa3LjoB: HalMoHaslbHas CUCTeMa
rnaTeHToBaHus Pecrnybninkmn KaszaxcTtaH u
EBpasunckas nateHTHas cucTema

AHHOTaumsA. B cTaTbe paccMaTpuBaroTCs BOMPOCHI MPaBOBOV OXPaHbl Mpo-
MbILLIEHHbIX 06Pa3L|0B B paMKax HaljMOHaIbHOW CUCTeMbI naTeHToBaHWs Pe-
cny6mku KasaxctaH m EBpasuiickovi naTeHTHOW cucTeMbl. CpaBHUTESIbHbIN
aHanm3 aTux CUCTEM MO3BOJISIET BbISIBUTb X MPEUMYLLECTBA 1 HEAOCTaTKu. Ha
OCHOBE MCCe[0BaHNs pa3paboTaHbl PEKOMEHAaLmMM M0 COBEPLLEHCTBOBAHMIO
3aKoHoAaTeIbCTBa W YJTyYLLEeHNO MEXaHW3MOB 3alLMTbl MPOMBILLIEHHBIX 06-
pasLoB.

KntoyeBble cnoBa: nHTENNEKTyabHash CO6CTBEHHOCTb, MPOMbILLIIEHHbIE 06-
pasLbl, Au3aiiH, naTeHT, eBpasuvickasl MaTeHTHasl CMCTeMa, MpaBoBasi OXpaHa
MPOMbILLIEHHbBIX 06Pa3LOB.

AHgatna. byn makanaga KasakcTaH Pecrly6/vKachlHbIH YATTbIK MaTeHT-
Tey Xyneci MeH EypasusnibiK MaTeHTTIK XXYMeHIH LieH6epIHAeri OHEPKaCInTIK
VArinepal KYKbIKTbIK KOpFay Macesesiepi KapacTbipbliafbl. YATTbiK XoHe
OHIPJIIK XXyHenepai canbICTbipMasibl Tangay ofapiblH apThIKLbIIbIKTapbl MEeH
KeMLLINIKTEPIH aHbIKTayFa MyMKIHAIK 6epefi. Makanaga ocbl caslaflaFbl 3aHHa-
MaHbl XXETINAIPY XXoHE OHEPKICINTIK yarinepai KoprFay TETIKTEPIH XaKcapTy 60/-
bIHLLA YCbIHbICTap XKacasFaH.

Kint cesagep: 3usiTKEDJIIK MEHLLIK, ©HEPKICIMNTIK YAriNep, An3aviH, naTeHT, Ey-
pasusAsIbiK NaTeHTTIK XYW, BHEPKICIATIK YArinepal KYKbIKTbIK KOpFay.

Annotation. Annotation. This article examines the legal protection of industrial
designs within the national patent system of the Republic of Kazakhstan and
the Eurasian patent system. A comparative analysis of these systems highlights
their advantages and disadvantages. Based on the findings, recommendations
are proposed to improve legislation and enhance industrial design protection
mechanisms.

Keywords: intellectual property, industrial designs, design, patent, Eurasian
patent system, legal protection of industrial designs.
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BeepeHue

B coBpeMEeHHbIX YCNOBUAX MHTEHCUBHOW KOHKYPEHLIMM
Ha MeXAyHapoJHOM PpblHKE MPOMbILLIEHHbIE 06pasLibl,
npefacTaBnsAloWme Ccoboi  XyAOXKECTBEHHO-KOHCTPYKTOP-
CKME pelleHnst N3aennia, CTaHOBATCS KKOYEBLIM dN1eMEH-
TOM KOHKYPEHTOCMOCOBHOCTM 1 MpWBEKaTeNbHOCTM MPo-
OYKUMK, CTUMYNUPYSA pasBUTME MHHOBaLMA LU NpuBRekas
NHBECTULMN.

CornacHo [aHHbIM oT4yeTa BcemupHOM opraHvsaumm
MHTEeNNeKTyanbHoM cobcTBeHHOCTU! B 2023 rofly BO BCEM
MUpe 6blN0 NOAAHO PEKOpAHOE KOMMYECTBO 3afBOK Ha
NPOMbILLNEHHbIE 06pa3Libl 0kofo 1,19 MUANNOHA, YTO Ha
4% 6onblue, Yem B 2022 rogy. Okono 75% odurcos no Bce-
MYy MUPY COOBLLMAM O NOBbILWEHUN aKTUBHOCTU NOAaYM 3a-
ABOK B 2023 rogy nNo CpaBHEHWUIO C NpeblayLWiM rofoM.
POCT 3as1BOK NMOAYEPKMBAET PACTYLLYHO 3HAYMMOCTb Npa-
BOBOW OXpaHbl NMPOMbILLNEHHbIX 06pasLOB A9 NOBblLe-
HMS KOHKYPEHTOCMOCOBHOCTM NPOAYKLMMN Ha BHYTPEHHWX 1
BHELLUHMX PbIHKaX.

[Mpy 3TOM MCXOAHA U3 CTATUCTUKK TOXE e oT4yeTa Bee-
MWPHOW OpraHn3aLumn MHTeNneKTyanbHon COOCTBEHHOCTH
MHTEPEC 3aABUTENEN K MATEHTHOW OXpaHe MPOMbILLIEH-
HbIX 06pa3uoB B Pecrnybnmku KasaxcTaH, a Takxe K EB-
Pas3nMCKOM MaTeHTHOM CUCTEME OCTaeTCs CPaBHUTENbHO
HU3KNM?,

BepoATHO, 13-3a HeLOCTATOYHON OCBEAOMIIEHHOCTUN O
CYLLECTBYROLLMX CUCTEMAX MATEHTOBAHWUS Ka3axCTaHCKue
3aABUTENN HE MOMHOCTBIO UCMOMBb3YOT BO3MOXHOCTH
NpaBOBOW OXpaHbl MPOMBbILLNEHHbBIX 06pa3LOB KaK [oMos-
HWTENBHOrO aNeMeHTa B CBOEM nopTdene NHTeNNeKTyanb-
HoW co6CTBEHHOCTU. HeocTaTouHOE MOHUMaHNe NpenmMy-
LIECTB M pas/iMynii Mexay HaLlMoHaibHOW 1 eBPa3nincKom
CUCTEMaMUN MaTeHTOBaHWA MOXeT MPUBOAUTb K BblGopy
MeHee OMNTUMaSIbHOIO MexaHW3Ma 3allUuTbl, KOTOPbIA He
BCerja COOTBETCTBYET CTpaTerMu pasBUTUSA 3adaBUTENS,

4YTO B UTOre CHMKaeT ahMEKTUBHOCTb OXpaHbl ero npas.
B aTOM KOHTeKCTe nccnefoBaHve NpaBoOBON OXpaHbl Mpo-
MbILLEHHBIX 06pa3uUoB B KasaxcTaHe u EBpaswiickoit
NaTeHTHOW CUCTEME SABMISETCS aKTyaslbHOW TEMOW. Takas
3HaYMMOCTb OO6YyC/lIoB/leHa Heob6XOAMMOCTbIO pasBUTUS
M YCUNEHUS PONWM WHTENNEeKTyanbHOW COOCTBEHHOCTU B
COOTBETCTBMU C KOHLEeNUMen pasBUTUS KPeaTUBHbBIX WH-
aycTpuin Ha 2021-2025 roapl®. C ogHOM CTOPOHbI, HaLMO-
HanbHaa cuctema naTeHToBaHuA Pecnybnnkn KasaxcTaH
OEMOHCTPUPYET  AMHAMUYHOE pPasBUTWE, afanTUPYysiCb
K COBPEMEHHbBIM PbIHOYHbIM YCIOBUAM U MeXAyHapon-
HbIM CTaHgapTam. [lapannenbHo ¢ STUM EBpasuickad
naTeHTHaa CUCTeMa, NPefoCTaBAA PErMoHabHy oxpa-
HY MPOMbILLEHHbIX 06Pa3LOB, UrPaeT KIHOYEBYHO POSb B
pacLUMpeH BO3MOXHOCTEN 3alLUTbl MHTENNEKTYaIbHOM
COBCTBEHHOCTM Ha eBpasuicKOM MpocTpaHcTBe. OaHaKo
pasnnyMa B npoueaypax naTeHToBaHWUA 1M NPaBOBbIX Mexa-
HM3Max OXpaHbl CO3Aat0T ONpedeneHHble CNOXHOCTU ANA
3asBUTENEN, YTO TPEBYET N3YYeHMA 1 aHanmaa.

B cBA3W C 3TM 0COBEHHO aKTyalbHbIM CTAHOBUTCA aHa-
JIN3 HaUMOHaSIbHOM CUCTEMbI MAaTEHTOBAHWUS MPOMbILLNIEH-
HbiXx 06pasLoB B Pecnybnunke KasaxcTaH 1 permoHanbHoOM
EBpasnincKor MaTeHTHON CUCTEMbI, @ TakXe BbIABEHNE
NePCNeKTUBHbBIX HAaNpPaBIeHNA X rapMOHU3aLIMN C Y4ETOM
MeXAYyHapOAHbIX TEHOAEHLMI.

CpaBHUTENbHbI aHan1M3 nNpaBoBOW OXpPaHbl MPOMbILL-
NeHHbIX 06pasL0B B HaLMOHaNIbHON CUCTEME MaTeHTOoBa-
Hua Pecny6nukn KasaxctaH u EBpasuiickoil naTeHTHOW
cucteme

HauvoHanbHaa cucTema MaTeHTOBaHMS MPOMbILLNEH-
HbIX 06pa3LOB perynmnpyeTcst Ha OCHOBE [aTEHTHOMO 3ako-
Ha Pecny6nunku Kasaxctax?, MNpaBunamu NnpoBeaeHns aKc-
NepTM3bl 3as9BOK Ha 0OBEKTbI MPOMbILLAEHHON CO6CTBEH-

1 World Intellectual Property Organization (WIPO) (2024). World Intellectual Property Indicators 2024. Geneva: WIPO. DOI: 10.34667/
tind.50733 URL: https.//www.wipo.int/edocs/pubdocs/en/wipo-pub-941-2024-en-world-intellectual-property-indicators-2024.pdf (nata o6patleHns
05.01.2025)

2 Tam »xe. (gata obpatieHusi 05.01.2025)

3 [locTaHoBneHWe [MpaBuTenbCcTBa Pecrybnvkn KazaxcTaH «06 yTBepxaeHum KoHuenymm pasButus KpeaTuBHbIX uHAyCcTpuii Ha 2021 -
2025 rogbl ot 30 Hosi6psa 2021 roga N2 860» URL: https:/adilet zan.kz/rus/docs/P2100000860 (gaTta o6patieHns 05.01.2025)

4 [aTeHTHbI 3aKoH Pecny6nvku KazaxctaH ot 16 nonsg 1999 roga N° 427 URL: https.//adilet.zan.kz/rus/docs/Z990000427_ (gaTta obpa-

wjeHns 05.01.2025)
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HOCTW®, @ TaKXe PSAOM HOPMATMBHO — MPaBOBbIX aKTOB.
MpaBoBasa oxpaHa MPOMbILLMNEHHbIX 06Pa3LOB Ha pervo-
HanbHOM YpOBHe obecneynBaeTCcsa B COOTBETCTBUM C EBpa-
3MIACKOWM NaTeHTHON KOHBEHLMEN®, MpoToKoNoM 06 oxpaHe
NPOMBbILLIEHHBIX 06pa3LoB K EBpasuiickoin MnaTeHTHOM
KOHBEHLMW’, a TaKke VIHCTpYKUMKN K EBpa3unitcKor naTeHT-
HOW KOHBeHLK, HacTb II. TpoMbliLneHHble 06pasLbl®.

CpaBHUWTeNbHbIN aHann3 HaunoHanbHom 1 EBpasuiickom
CUCTEM MATEHTOBAHMWS MPOMBbILLAEHHbBIX 06Pa3L0B MNO3BO-
JINT BbISIBUTb X CXOACTBA W Pasdnnyung, onpeaeuTs npeun-
MYLLIECTBA M HEJOCTATKM KaXA0W U3 HKX, a Tak>Ke 0603Ha-
4YWTb 06NacTW, TpebytoLme YNyYLIEHNA U FapMOHU3aLINN.
MonyyeHHble pe3ynbTaTbl MOMOrYT 3asBUTENSAM Jydlle
pa306paTbCs B BO3MOXHOCTAX 06eNX CUCTEM, OLIEHUTD 1X
CUNbHble 1 cnabble CTOPOHbI M MPUHATH B3BELLIEHHOE pe-
LeHne O Bblibope Hanbonee ahHeKTUBHOK cTpaTerimn 3a-
LTI U yNPaBNeHUs MHTENNEKTyalbHOW COOCTBEHHOCTbHO.

CX0XeCTu OBYX CUCTEM 3aKJ/IHOYaeTCs B cnegyrollem. B
06eux cucTeMax NpoMbILLIEHHbIV 0bpasel, NpeAcTaBnseT
cob60l pellieHne, onpefenstoLlee BHELWHUIA BUA M3aenns
MPOMBILUIEHHOTO WX KYCTApHO-PEMECSIEHHOTO  MPOU3-
BOACTBa. [lof nsaenuemM NoHnMaeTcs oo 06BHEKT Npo-
MbILWIEHHOTO WN  KYCTApHO-PEMECTIEHHOMO MPOU3BOA-
CTBa, BKJIHOYAs COCTaBHblE M3AEUs, YIaKOBKY, STUKETKMY,
LWPUDTbI, Habopbl (KOMMNIEKTbI) B3aMMOCBA3AHHbIX M3/e-
JNIA, @ TakxKe UX CaMOCTOATENbHbIE YacTu. B HEKOTOPbIX
cnydasx K U3AennaM Takxke OTHOCATCS aM6MeMbl U ane-
MEHTbI An3aliHa MHTEPbEePOB. BaXKHO OTMETUTb, YTO B 06€e-
UX CUCTEMAX U3LENMEM CHUTAETCA Kak OTAENbHbI 06BEKT,
TaK 1 ero COCTaBHble YaCTu, yNakoBKa, 3TUKETKY, LUPUDTbI
M KOMMEKTbI U3AENWIA, YTO OXBaTbIBAET LUMPOKMIA CNEKTP
MPOMbILLUIEHHBIX 1 PEMECTIEHHbBIX TOBAPOB.

MpaBo Ha MPOMbILLMAEHHbIA Ob6pa3el, OXpaHseTcs na-
TeHTOM. CpOK [AeNCTBMS MaTeHTa Ha MPOMbILUIEHHbIN
obpaseL, B 06enx cucTemMax naTeHTOBaHMA OrpaHu4yeH. B
06eunx cucTemax AencTByeT MexaHWM3M MoaTanHoro nNpof-

NeHNst NaTeHTa Ha MPOMBbILLNEHHbIN 0bpaseLl, NPy KOTOPOM
BnajeneL naTeHTa MOXET NpoAneBaTb ero AencTBuE, HO
He 6onee YemM Ha 06LLUMIA cpok B 25 (ABaaUaTb NsaTb) net
C flaTbl noAayu 3aaBKu. [1aTeHT Ha NMPOMbILLNEHHbIR 06pa-
3eL BblAaeTcs nocrne nposefeHust hopManbHoW akenep-
TU3bl 1 9KCMEepPTU3bl 3asBKKM MO cyllecTBy. B Pecnybnuvke
KazaxcTaH 1 B EBpa3nifckol naTeHTHOM cucTeMe OObeM
NMpaBOBOWN OXpaHbl, MPefOCTaBNSEMbI NATEHTOM Ha MPo-
MbILLUNEHHbI 06pa3eL, ONpefenaeTcs COBOKYMHOCTbIO ero
CYLLIECTBEHHbIX MPU3HAKOB, NPeACTaBNeHHbIX Ha 1306pa-
XKEHNSAX BHELUHero Buaa nsfaenuns. C TOYKM 3peHnst ycno-
BMIA NaTeHTOCMOCOBHOCTN 06e CUCTEMbI MPeAoCTaBAAOT
NpaBOBYHO OXPaHy MPOMbILLINEHHbIM 06pa3LaM Ha OCHOBE
eMHbIX KPUTEPUEB — HOBM3HbI U OpUrMHaNbHOCTL. B obe-
MX cucTemMax maTeHTOBaHWsl MpaBOBast OxpaHa MPOMbILL-
NeHHbIM o6pasliaM He NpefoCcTaBseETCs, eCNu KX pelle-
HVA MPOTMBOpEeYaT OOLLECTBEHHbIM WMHTEPEecaM, MPUHLIK-
naM ryMaHHOCTU 1 Mopanu. 3anpeLleHo 1MCNoNb30BaHme
roCy[lapCTBEHHbIX CUMBOMOB, repboB, dnaroe, Harpag,
ouruManbHbIX 3HAKOB MEXAYHapPOAHbIX OpraHusauui u
[pYrnx OXpaHseMbIX 2MeMeHTOB 6e3 corfacusi Komne-
TEHTHbIX OPraHoB. TakXKe UCKITKOYaeTCH 3almnTa 06 beKTOB
KYNIbTYPHOrO, STHUYECKOTO W PEeIUIMO3HOr0 Hacneams,
€CNV X BKJTKOYEHWE B MPOMBbILLNIEHHbIN 06pa3sel) OCyLLEeCT-
BNnAeTcs 6e3 COOTBETCTBYHOLLEro paspelleHus. Kpome
TOro, 06a NoAxoAa He AOMYCKAtOT PerucTpauUmto peLleHui,
CNOCO6HbIX BBECTX NOTpebUTEeNsa B 3aby>KAeHne oTHOCH-
TENbHO NPOUCXOXAEHWSA N3AeNVS, MPOU3BOANTENSA NN €r0
XapaKTePUCTHUK, a TaKXKe Tex, KOTOPble TOXAECTBEHHbI UK
CXO[HbI C U3BECTHbIMM TOBAPHbIMW 3HaKaMu1 1 Mpon3Bee-
HUAMMN UCKYCCTBaA.

OCHOBHOE pasnnyre Mexay CUCTeMaMu 3akJIo4aeTcd
B TeppuTOpMasIbHON OxpaHe. HalunoHafbHas naTeHTHas
cucTemMa [OeUCTBYET UCKIIOYUTENBHO Ha Tepputopun Pe-
cnybnunkin KazaxcTaH. [NpoMbllneHHbIn obpa3sel, 3aperu-
CTPMPOBaHHbIN B KazaxcTaHe, He 3alyMULIEH 3a npedenamm

5 lpyka3 MurucTpa ocTummn Pecny6vkn KasaxctaH ot 29 asrycta 2018 roga N° 1349 «06 yTeepxaeHum [paBusi npoBeAeHu s aKcnep-
TU3bl 3a5IBOK Ha CENEKLMOHHbIE JOCTUXKEHWS], OO BEKTbI MPOMbILLIEHHOM COBCTBEHHOCTY, TOBaPHbIE 3HAKW, 3HaKu 0OCIYKMBaHWS, reorpapuye-
CKUe yKa3aHWsl, HaMEHOBaHWS MECT MPOUCXOXAEHNMSI TOBAPOB, O perncTpaLimm TOMoNori nHTerpanbHbix Mukpocxem» URL: https://adilet.zan.kz/

rus/docs/V1800017459 (gata o6pateHns 05.01.2025)

6 EBpasurickasi naTeHTHasi KOHBeHUus1 OT 9 ceHTA6ps1 1994 roga URL: https:/www.eapo.org/documents/obshhie-voprosy-
funkczionirovaniya-eapo/evrazijskaya-patentnaya-konvencziva/ (gata o6patyeHus 05.01.2025)
7 [poTOKO/T 06 OXpaHe NPOMbILLIEHHbIX 06Pa3L0B K €BPa3UIiCKO MaTeHTHOW KOHBeHLMM OT 9 ceHTAbps 1994 roga URL: https://online.

zakon.kz/Document/?doc_id=34099796 (nata obpatieHuns 05.01.2025)

8 [laTeHTHasi MHCTPYKUMS K EBPa3nKicKovi naTeHTHOW KoHBeHLmn (HacTb II. [pombliuneHHble 06pa3subl) URL: https:/www.
eapo.org/documents/voprosy-pravovoj-ohrany-promyshlennyh-obrazczov/patentnaya-instrukcziya-k-evrazijskoj-patentnoj-konvenczii-

2/2ysclid=m8fl07hv5u947524916 (nata obpatyeHuns 05.01.2025)
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CTpaHbl. EBpasuiickas naTeHTHas cnucTemMa obecrnedmBaeT
OXpaHy Ha TeppuTopuM 8 rocynapCTB-y4acTHMKOB EBpa-
3MIACKOM NaTEeHTHON KOHBeHLMM 1 poTokona 06 oxpaHe
NPOMBbILLNEHHBIX 06pa3uUoB K EBpasuiACKon MNaTeHTHON
KOHBeHUMK (AsepbaiimkaH, Apmenns, Benapych, Kasax-
cTaH, KbiprbiacTtaH, Poccuqa, TapkukuctaH, TypKMeHu-
cTaH). Takum o6pasomM, EBpasuiickan nateHTHaa cuctema
yrnpoLLaeT npoLecc pernctpaunn ansg 3assutesien, 3auH-
TEPEeCOBaHHbIX B 3alLMTe CBOMX NMpaB cpasy B HECKOSIbKMX
CTpaHax.

HaunoHanbHast naTeHTHas cUCTeMa y4uTbiBaeT yaob-
CTBO 3aaBWTENEN, NPefoCTaBNsad BO3MOXHOCTb MNOAayn
3a9BKM Ha OOHOM M3 [BYX A3bIKOB — Ka3axCKOM WM pyc-
CKOM. B T0 ke BpemMaA B EBpasninCkon NaTeHTHOMN cucTemMe
nofava 3asBKu OCYLLECTBIAETCH UCKITHOUNTENIBHO Ha pycC-
CKOM £13blKe.

Kak oTMeuanoch paHee, B 06enx cucTeMax npeaycmo-
TPeH MexaHW3M Mo3TanHOro NPOAJIEHNS NaTeHTa Ha Mpo-
MbILLEHHbIV 06pasel, OfHaKO npoueaypbl MPOANeHus
pasnuyatotca. B Pecnybnuke KasaxcTaH nepBoHavasb-
Hbli CPOK AeicTBMA naTeHTa cocTaBnseT 10 (aecsTb)
NeT ¢ BOSMOXHOCTbIO MpoA/ieHns kaxasle 5 (NaTb) net.
MaTeHTOOGNaAaTENb 06s13aH E€XErogHoO ynaadvBaTb CO-
OTBETCTBYHOLLYHO MOLLNNHY ANA NOAAEPXKAHNSA OXPaHHOMO
[IOKYMeHTa - NaTeHTa Ha MPOMbILUNEHHbI 0bpa3sel B cuile.
Takol noaxon BO3/faraeT Ha 3aaBuUTenel LONOSHUTENbHbIE
0653aTeIbCTBa N0 NOAAEPXKAHWUIO NaTeHTa B CUIIE.

B EBpasninCcKoOn naTeHTHOM CUCTEME MaTeHT BblAaeTcs
Ha 5 (NATb) NIeT C BO3MOXXHOCTBIO MPOANEHUS TakxKe Kax-
able 5 (NaTb) neT. EBpasuiickas naTeHTHas cucTema He
npeaycMaTprBaEeT eXXerofHOro Noaaep>kaHns nateHta Ha
NPOMBbILLINEHHbIR 06paseL.

CyLLEeCTBEHHOE OT/IMYME 3aK/TKOYaeTCs B TOM, 4TO EBpa-
3UCKasa NaTeHTHas CMCTEMA BKJIKOYAET aTanbl «npeapern-
CTPALMOHHOW» 1 «MNOCTPErnCTPaLmMOHHON» onnosnuun. Mo
akTy EBpasuiickas naTeHTHasa cucTema npegycmaTprea-
eT ob6s13aTeNbHYr0 Ny6AMKaLMIO 3assBOK Ha MPOMBbILLIIEH-
Hble 06pa3Lbl, 3Tan Tak Ha3blBaeMoi «NpeaperncTpaLmnoH-
HOM ONNo3uLMK» (BO3PaXkeHUs MPOTUB BblAaun NaTeHTa Ha
CTaanM PaCCMOTPEHMA 3a9BOK). B HaLMOHanbHoM cucteme
OTCYTCTBYIOT 3Tanbl «NpeaperncTpaLmoHHOM» 1 «MoCTpe-
rMCTPaLMOHHON» onnosnunn. B EBpasuiickon cucteme
npeflycMoTpeHa nybnmnkaLums 3asiBK1 A0 Bblaady NaTeHTa,

4YTO @aeT BOSMOXHOCTb TPETbUM NNLIAM NoAaTb BO3parke-
HMe. B HaUMOHaNbHOM CUCTEME MAaTEHTOBAHMA TakoW aTan
OTCYTCTBYET.

Bonee TOro, o6e cmcTeMbl NpegycMaTpMBatOT pasHble
YCNoBUsl O6beANHEHNST B OHY 3asBKY HECKOMbKMX Mpo-
MbILNEHHbIX 06pasLOoB. Tak, B HaLMOHANbHOW cucTeEME
— 9TO eANHCTBO MPOMbILLINEHHOrO obpasLa (ycnosue o
HaM4YMIO eAMHOro TBOPYECKOrO 3aMblIC/la B pa3HbiX Ba-
praHTax OfHOro 1 TOro »Ke NPOMbILIEHHOro obpasLia), a
eBpasuckasa NnaTeHTHasa cucTeMa — 370 eAMHCTBO Kflacca
T.e. 40 100 NPOMbILLNIEHHbBIX 06Pa3L/0B, OTHOCALLMXCA K Of-
HOMY K/lacCy MexyHapOoAHON KnaccuukaLmm npoMbiLL-
NeHHbIX 06pa3sLoB. BblaenseTca pasHblii CPoK Ansa Tak
Ha3blBaeMOW aBTOPCKOWM NblrOThl: HaLMOHaNbHaa cucTema
- 6 (WecTb) MecALEB, eBpa3uiickasn cuctema - 12 MecsiLeB.
CnepoBaTenbHO, MO HAUMOHaNbHOW CUCTEME YCNOBUS ANA
3aABUTENA MEHEE BbIro4HbIE.

B 3akntodeHune JaHHOro pasfena cnegyer OTMETUTD,
YTO CPaBHUTENbHbIA aHanM3 AEMOHCTPUPYET Hanuume Kak
NpPeMMyLLECTB, Tak 1 HeJOCTaTKOB B 06enx cuctemax. Ha-
LUMOHabHasa naTeHTHass CMCTeMa OpUeHTUPOBaHa Mpenmy-
LLIECTBEHHO Ha JIOKa/IbHbIN PbIHOK, TOrAa kak EBpasuninckas
naTteHTHaa cucTemMa npeanaraeT paclUMpeHHble BO3MOXK-
HOCTW ANS1 pernmoHanbHOW OxpaHbl. YKpennaeHue B3anmo-
NENCTBUA N rapMOHM3aLIMa 3TUX CUCTEM, BKIOYas BHeape-
HMe NyYlIMX NPaKTUK, MOTYT CNOCOOGCTBOBATb MOBbILLEHWIO
9 dEKTUBHOCTU NMPaBOBOM OXPaHbl MPOMbILLNEHHBIX 06-
pasLOoB M caenaTth e€ 6onee AOCTYMHOW AN 3aaBuUTeNel.

MepcneKTUBHbIE HaMpaB/ieHNUs A1 COBEpPLUEHCTBOBa-
HUSA U FapMOHM3aL M1 NPABOBOIA OXpaHbl MPOMbILLIEHHbIX
o6pasuoB

Kak otmeyaeTt Jloces C.C. naTeHTHOEe NpaBoO Tpaauuu-
OHHO KOHCepBaTMBHAadA OTPaC/lb, HO TEXHOMOMMYECKMI MPO-
FPECC W PbIHOK MHTENNEKTYaNbHON COBCTBEHHOCTYM TPeby-
FOT ero afjantaunm. MexayHapoLHOe 1 pernoHasbHble na-
TEHTHbIE CUCTEMbI CTUMYIMPYIOT FaPMOHM3aLMIO 3aKOHOB.
B pamkax EBpasuiickoro akoHommueckoro cotosa (EA3C)
M Ha rnobanbHOM YpOBHE MAET paboTa Mo yHUdMKaLMm
HaLMOHANBHOrO PerynMpoBaHnst UHTENNEKTyanbHOW Co6-
CTBEHHOCTK®. CxOxee MHeHWe yKasbiBaeT lNMunbkunHa H.H.:
«[TOCTOSAHHbBIA POCT KOJIMYECTBA TEXHONOTMYECKMX paspa-

9 Jloces C.C., AKTyasibHble Npo6emMbl pa3BuUTHsI TAaTEHTHOO npasa Pecry6inku benapycb BecTHUK VIHCTUTYTa 3aKoHoAaTe/IbCTBa

Pecny6nvku KasaxctaH No4 (45) 2016 Y/[IK 347.77 (476) URL: https:/cyberleninka.ru/article/n/aktualnye-problemy-razvitiya-patentnogo-prava-

respubliki-belarus/viewer (nata obpatyeHus 05.01.2025)
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6OTOK,yCUNEHNE NHTErPaLIMOHHbBIX MPOLIECCOB B 9KOHOMM-
Ke, a TakxKe nNpobema npuaHaHns aKCTeppUTOpManbHOCTH
[ENCTBUA NaTeHTOB NPVBEN K OCO3HAHUIO rocyJapcTBa-
MW HEOBXOAVMOCTH MEXAYHapOAHOrO COTPYAHMYECTBA B
061acTv NPaBOBOW OXpPaHbl MPOMbILLAEHHOR COBCTBEHHO-
CTW Kak Ha yHMBEepCcasibHOM, Tak 1 Ha PernmoHasibHOM ypOB-
He»'0,

HaumoHanbHyto MaTEHTHYKO CUCTEMY HEOHXOAUMO MO-
[epHN31poBaTb B CTOPOHY YMPOLLEHWs], y4nUTbIBas HaLuW-
OHaNbHble WHTEpecbl. B 3TOM KOHTeKCTe MnpeAcTaBAsieT
NMHTepec onblT Pecnybavkn benapych, rae B 3akoHoAa-
TenbctBe «O MaTeHTax Ha M306peTeHus], MonesHble Moje-
N, NPOMBILLNEHHbIE 06pa3sUbl»'! OTCYTCTBYET TpeboBaHme
npoBefAeHWs 3KCMepTn3bl Mo CYLIECTBY A9 MPOMbILLINEH-
Horo obpasua. Bblgaya naTeHTa MpPoMCXOAWT Ha OCHOBa-
HVW NPeanoNoXeHWa BEPHOCTW 3asB/eHHbIX AaHHbIX 3a-
ABUTENS. B xofe npoBefeHVst NpefBapuTenbHOM aKenep-
TN3bl 3as1BKM Ha MPOMbILLNAEHHDBIR 06pa3sel, NpoBepstOTCS
NMMWb Hanuume HeoBXOAMMbIX [IOKYMEHTOB, CcOb/toAeHNe
YCTaHOBNEHHbIX TPeGOBaHWUI K HUM W paccMaTpyBaeTcs
BOMPOC O TOM, OTHOCUTCS N1 3asiBNEeHHOE NpeasioXKeHne K
06BbEKTaM, OXPaHSIEMbIM B Ka4eCTBe MPOMbILNIEHHbIX 06-
pa3uoB. [1na KasaxcTaHa npuMeHeHWe AaHHOW MpakTUKM
NpeACTaBSET 3HAUUTENbHbIN MHTEPEC, MOCKOMbKY ee BHe-
[peHne MOXKeT CMocOo6CTBOBaTb YMPOLLEHWIO Mpoueayp
naTeHTOBaHMs. 3TO, B CBOKO 04epe/lb, MO3BOMUT CHU3NUTL
aOMWHUCTPATMBHYHO Harpysky Kak Ha naTeHTHOe BefOM-
CTBO, TaK 1 Ha camux 3asBuTenei. BmecTte C Tem, B Liensx
COBEPLUEHCTBOBAHMA CUCTEMbI MPaBOBOW OXpaHbl Mpo-
MblLLNEHHbIX 06pa3LioB B Pecnybnnke KasaxcTaH Lieneco-
06pasHO paspaboTaTb OTAENbHbIA 3aKOH, MOCBSALLEHHbIN
PerynMpoBaHnio AaHHON KaTeropum WHTEeNNeKTyanbHOM
COBCTBEHHOCTU.

B kadecTBe aNnbTepHaTMBHOIrO MOAXOAa K COBepLUEH-
CTBOBaHMWIO OXpaHbl NMPOMbILLMEHHbIX 06pa3LoB Npeana-
raeTcs NpefoCTaBWTb 3assBUTENSAM BO3MOXHOCTb BblGopa
MeXay PpasfMyHbIMU  KOMBUHUMPOBAHHBIMU  CUCTEMAaMM
9KCMNepTn3bl — ABOYHOW UM NPOBEPOYHON, B 3aBUCKMMO-
CTW OT NpeanofnaraeMoit NPOAO/IXKUTENBHOCTU UCMOMb30-

BaHWA AM3aiiHa, a TakxKe C y4eTOM WX BU3HEeC-CTpaTermm
M VHTEepecoB. MpefnoXeHHble B CTaTbe pekoMeHJauuu
MOFYT CTaTb OCHOBOW A7 AaNbHENLIEro COBEPLIEHCTBO-
BaHWs 3aKoHo4aTeNbCTBa M CTUMYNMPOBAHUA Pas3BUTUA
KpeaTUBHOW MHAYCTpUKN B chepe MHTENNeKTyanbHoM cob-
CTBEHHOCTW.

B 3akntoyveHve crneayer MOAYEPKHYTb, YTO pasBUTUE
naTeHTHOro 3akoHoAaTenbCTBa Pecnybavkn KasaxcTaH
[O/DKHO BbITb HanmpaBNeHO Ha CO3[aHMe HOpPM, COOTBET-
CTBYHOLUMX MEXOYHAPOAHbIM CTaHAapTaM W rapMOHU3K-
POBaHHbIX C 3aKoHOAATe/bCTBAaMW CTpaH EBpasmMitcKom
MaTEHTHOW CUCTEMbI, MPU 3TOM Y4YUTbIBAA NPUOPUTET Ha-
LMOHaSIbHbIX MHTEPECOB.

3akfodeHne

B cTaTbe aHanuaunpyroTcs acnekTbl MPaBOBOW OXpaHbl
NPOMBbILLIEHHBIX 06Pa3LOB B HaLMOHaNbHON cucTemMe na-
TeHTOBaHUS Pecnybavkm KasaxcTaH u EBpasumiickoln na-
TEHTHOW cuCTEME.

Bbi6op Mexxay HalMoHanbHOW 1 EBpa3uniicKon nateHT-
HOW CUCTEMOW OnpefensieTcs CTpaTermyeckumMmu Lensmm
3asBuUTeNs. Ecnv oxpaHa NpoMblLLIIeHHOro obpas3ia Tpeby-
eTCH UCKITIOYUTENBHO B nNpeaenax KasaxcraHa, mpeanoyvtu-
Te/lbHbIM BapUaHTOM ABJAETCHA HalMOHaNbHas cuctema. B
TO >Xe BpeMst A/19 KOMMaHWW, OPUEHTUPOBAHHBIX Ha MeX-
fAyHapodHble pblHKK, EBpasumiickaa nateHTHas cucTtema
nNpefocTaBnseT 6onee WNMPOKME BOSMOXHOCTH NPaBOBOM
3alWmnTbl.

KntouyeBbIM HanpasieHeM 1UccneoBaHUa CTano cpas-
HEeHWe HauuoHaNbHOM M EBPasMMCKON CUCTEM MaTEHTO-
BaHWA, YTO MO3BOMMIO BbISIBUTb DAKTOPbl 1 MONOXEHWS,
OrpaHuyMBaroLLme pasBuTUE NPaBOBON OXPaHbl MPOMBbILL-
NEHHbIX 06pa3UOB Kak 06bEKTOB MHTENNEKTYaNbHON COb-
CTBEHHOCTW.

TakrM 06pa3oM, NpeanoXeHHble B CTaTbe pekoMeHa-
LMK MOTYT MOCY>XUTb OCHOBOW A/15 AaSIbHENLLErO CoBep-
LUEHCTBOBaHMA 3aKOHOAATENBCTBA B CTOPOHY YMPOLLEHNS
npouenyp naTeHToOBaHWA, a Tak)ke rapMoHM3aLmm 3aKoHO-
JaTenbCTBa ABYX CUCTEM ANS YCUNEHWS NPaABOBOW 3allm-
Tbl MPOMbILLSIEHHbBIX 06PA3LOB.

10 lunbkuHa H. H., EBponevickas u EBpasuiickasi pervoHasbHble naTeHTHbIe CUCTEMbI (CpaBHUTEIbHO-IPaBOBOM aHanma). ABTopegepat
AuvccepTaymm Ha ComcKaHme y4eHou CTeneHn KaHanaaTa ropuanydeckmx Hayk, Mockaa, 2007. cTpaHuya 4.
11 3akoH Pecriy6nvkm benapyck ot 16 gekabpsi 2002 r. N° 160-3 «O nateHTax Ha 306pEeTEHUS, MOIE3HbIE MOAEM, MPOMbILLIEHHbIE

o6pastbl» URL: https://wipolex-resources-eu-central-1-358922420655.s3.amazonaws.com/edocs/lexdocs/laws/ru/by/by190ru_1.pdf (nata 06pa-

weHuns 05.01.2025)

62

HAYYHO-TMPAKTUYECKIV AYPHAT «MHTENNEKTYAITIBHAA COECTBEHHOCTb KASAXCTAHA» QAZ%PATENT
Cn1CcoK UCNonb30BaHHbIX UCTOYHUKOB
1. EBpa3suiickass maTeHTHaa KOHBeHUMss OT 9 ceHTA6pa 1994 roga

https://www.eapo.org/documents/obshhie-voprosy-funkczionirovaniya-eapo/
evrazijskaya-patentnaya-konvencziya/

2. MpoTokon 06 oxpaHe MPOMBbILLAEHHbBIX 06Pa3LOB K eBpPasnincKom
naTeHTHOM KOHBeHUMM OT 9 ceHTabps 1994 rogma https://online.zakon kz/
Document/?doc_id=34099796

3. MMaTeHTHas WHCTPyKUMA K EBpasMiiCKOM NaTEeHTHOM KOHBEHLMM
(HacTtb Il. TMpoMblilfeHHble 06pasupl) https:/www.eapo.org/documents/
voprosy-pravovoj-ohrany-promyshlennyh-obrazczov/patentnaya-instrukcziya-
k-evrazijskoj-patentnoj-konvenczii-2/?ysclid=m8fl07hv5u947524916

4. MaTeHTHbI 3akoH Pecny6nmkmn KazaxcTaH oT 16 nons 1999 roga N@
427 https://adilet.zan.kz/rus/docs/Z2990000427_

5. Mprkad MuHMcTpa tocTuumn Pecnybnnkin KasaxctaH oT 29 aBrycTa
2018 roga N2 1349 «06 yTBep>kaeHun MNpaBmn NpoBeaeHNss 3KCNepTU3bl 3a-
ABOK Ha CeNnekUMOHHble AOCTUXEHNS, 06BbEKTbI MPOMbILLINEHHON COBCTBEH-
HOCTW, TOBApHbIe 3HaKW, 3HaKK OOCNY>XWUBaHWS, reorpaduryeckmne ykasaHus,
HanMMeHOBaHUA MECT MPOUCXOXAEHUS TOBApOB, O perncTpaumm Tonosorun
MHTerpanbHbIX MUKpocxem» https://adilet.zan kz/rus/docs/V1800017459

6. MocTaHoBneHve [lpaBuTenbcTBa Pecnybnukm KasaxctaH «06
yTBEPXAeHUN KOHLUENUMUM Pa3BUTUA KpeaTUBHbIX MHAYCTpuiA Ha 2021 - 2025
rogbl oT 30 HosiBpa 2021 roga N 860» URL: https:/adilet.zan.kz/rus/docs/
P2100000860

7.  3akoH Pecnybnukmn benapycb oT 16 gekabps 2002 r. N2 160-3 «O
naTeHTax Ha M306peTeHus], nosesHble MOAeNW, NPOMbILLIeHHbIe 06pasLibl»
https://wipolex-resources-eu-central-1-358922420655.s3.amazonaws.com/
edocs/lexdocs/laws/ru/by/by190ru_1.pdf

8. World Intellectual Property Organization (WIPO) (2024). World
Intellectual Property Indicators 2024. Geneva: WIPO. DOI: 10.34667/tind.50133
URL:  https://www.wipo.int/edocs/pubdocs/en/wipo-pub-941-2024-en-world-
intellectual-property-indicators-2024.pdf

9.  JloceB C.C., AKTyanbHble npobnemMbl pa3BUTUS MaTEHTHOro npaea
Pecny6nunkn benapycb BecTHWK MHCTUTYTa 3akoHopaTenbcTBa Pecny6nu-
kn KaszaxctaH No4 (45) 2016 YK 347.77 (476) URL: https://cyberleninka.ru/
article/n/aktualnye-problemy-razvitiya-patentnogo-prava-respubliki-belarus/
viewer

10.  TunbkunHa H. H., EBponenckas n EBpasunickas pernoHasbHble na-
TEHTHbIE CUCTEMbI (CPaBHUTENBHO-NMPaBOBO aHanua). ABTopedepaT auccep-
TalWW Ha COMCKaHME Y4eHOWM CTEMNeHN KaHamaaTa ropuamyeckmx Hayk, 2007.



MNPAKTUKA

QAZE5SPATENT

ITPARTURA

OxpaHa pUpMEHHOro HaMMEHOBAHMS KaK
0O6bEKTa MHTEJIIEKTYaIbHOW COOCTBEHHOCTU B
KasaxcTaHe: 06Lmne MOsIOXKEHNS U MOCTaHOBKA

AHHoOTaumnsA. CraTbs aHanmsupyet
rpaBoBOe  PErymMpoBaHne  OXpaHbl
(UPMEHHbIX HanmeHoBaHWi B Kasax-
CTaHe Kak OObEeKTOB WHTe/IeKTya lb-
Hovi cobcTBeHHOCTH.  PaccmaTtpuBa-
toTCsl po6sieMbl MPaBoOBOM Heorpe-
JesIeHHOCTH, KOJIZIM3UN U HECOOTBET-
CTBUS HaLMOHaIbHOrO 3aKOHoAaTe b=
CTBa MexayHapoAHbIM CTaHgapTam,
npeanararoTCA Myt X PeLLeHns.

KnoyeBble cnoBa: (pupmeHHoe
HauMeHOBaHWe, HavMeHOBaHWe Hpu-
ANYeckoro Jmya, MHAMBUAYASIbHbIN
MpeanpuHUMaTesib,  MHTENEeKTyallb-
Hasi CO6CTBEHHOCTb, NpaBOBasl 3alliu-
Ta, KazaxcTaH, KOnnmsumu B 3aKOHo4a-
TesibCTBE, [Napukckasi KOHBEHLMS.
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QAZESPATENT

B >KM3HWM 4enoBeka nepBoe BneyaTneHue GopmMupy-
€TCH, KaK MpaBwmio, Mo ero UMeHW, a 0 KOMMaHuM — Mo ee
(VpMEHHOMY HavMeHoBaHWUto. CerofHs hrpMeHHoe Haw-
MEHOBaHWeE - BaXXHENLLINIA aKTWB, ONpeaenstoLLniA He TOMb-
KO MHAVBMOYaNbHOCTb KOMMaHWK, HO 1 ee penyTtauumtio. B
YCIOBUAX CTPEMUTENBHOIO POCTa KOHKYpPEHUMM 1 rnobda-
M3aummn ponb GUPMEHHOrO HaUMEHOBaHMA Kak 06beKTa
WHTEeNNeKTyanbHOW COBCTBEHHOCTH, HECOMHEHHO, MPUo6G-
peTaeT Bce 60/bllee 3Ha4YeHMe.

B Pecny6nuke KazaxcTaHe npaBOBOe perynnpoBaHue
BOMPOCOB, CBA3aHHbIX C (MUPMEHHbIM HaUMEHOBAHMEM,
OCYLLIECTBNSIETCA  HaUMOHaNbHBbIM  3aKOHOAATENBCTBOM,
KOTOpOE yCTaHaBNMBAET NOPSAOK ero BbI6Opa, MCNONb30-
BaHWA ¥ 3almTbl. OAHAKO Ha NpakTWKe y npeanpuHnuMmaTe-
NeN - Kak HauMHaoLWMX, TakK 1 OMbITHbIX - HEPeAKO BO3HW-
KatoT BOMPOC: YTO NpefcTaBnfeT coboi hrpMeHHoe Hau-
MEeHOBaHWe, Kak NMpaBW/IbHO ero BbI6paTh, a MaBHOE - Kak
o6ecneynTb €ro 3alyTy B NpaBoBOM MOJe.

HacTosllass cTaTbsi MOCBALLEHA aHanuay KIHYeBbIX
aCneKTOoB, CBA3AHHbIX C MUPMEHHbIM HaVMEHOBaHWEM B
KasaxcTaHe. B Hell paccMaTpuBatoTCsl MpaBoBasi Mpupo-
na, dyHKUMM 1 3HaveHrne hUPMEHHOro HaMMeHOBaHMs, a
Tak>Xe NpobnemMbl, BO3HMKarOLLIME B MPOLIECCe ero UCnosb-
30BaHMsa. Ocoboe BHYMaHME yaeneHo BONpocam OTNYKS
(DVPMEHHOIO HaUMEHOBaHMA OT APYruX OOBEKTOB MHTEN-
NEeKTyanbHON COBCTBEHHOCTW, @ TaKXe ero CXOACTBa C
HVYMW. B 3aBepLUeHnn cTaTbi NpeanaraoTca BO3MOXHbIE
nyTW peLleHns NpaBOBbIX MPO6AEM, CBA3AHHbIX C Cylle-
CTBOBAHWEM W UCMOSb30BaHMeM (UPMEHHOro HaMMeHo-
BaHWS, YTO MOXET CNOCO6CTBOBATL COBEPLLEHCTBOBAHMIO
HOPMaTVBHO - MPABOBOW 6asbl U YAYYLEHWUIO NPaKTUKK
NPUMEHEHNST 3aKOHOAATENbCTBRA.

O6paTUBLUMCL K OTKPbITbIM MHMOPMALMOHHBIM UCTOY-
HWMKaM CeTU VIHTEpPHET, MOXHO BCTPETUTb pasnyHble MH-
TepnpeTaunm NoHATUA QUPMEHHOIO HaUMEHOBAHUA - OT
onpefeneHns Kak “yHukanbHoe (Kak npaBuio, CNoBeCHOE)
0603Ha4YeHne ToBapa, paboTbl, YCAYIW, yYpeXaeHNs], opra-
HU3auUMKn nnu npeanpuatna” [1] go hopmynuposkm “(dup-
Ma), HaMMeHOBaHMWe PUANYECKOrO NuLa, MHAMBMAYaNu-
3Mpytolliee KOHKPETHOe MpeanpuaTne B 9KOHOMUYECKOM
060poTe” [2]. BosHMKaeT BOMPOC: YTO 0 PUPMEHHOM HamnMe-
HOBaHWUW yCTaHaB/IMBaET 3aKoHOAaTENbCTBO KasaxcTaHa?

34ecb HabnogaeTcs cylecTBOBaHWe ABYX B3aMMOCBS-
3aHHbIX MOHATUN, UHAUBWAYANN3UPYIOLLMX FOpUanYecKme
MUa; HAMMEHOBAHME FOPUAMYECKOro Nnua 1 hUpMeHHoe

HaVMeHoBaHwme. 3akoHodaTeNlbHas NO3nLMA, N3NOXKEHHAdA
B HAUMOHaNbHbIX HOPMATUBHbIX akTax, Mpeanonaraer,
YTO AaHHble TEPMUHBI B ONpPedeneHHOM KOHTEKCTE MOryT
paccMaTpuBaTbCs KaK MAEeHTUYHble. COrnacHo MyHKTY 2
cTaTbyu 38 paxkaaHckoro kofekca Pecnybnukm KazaxcTaH
(nanee - I'K PK) “HaumeHoBaHWe ropyanm4ecKoro nuija, sie-
JISIFOLLIErocsi KOMMEDYECKOV OpraHu3aumer, rnocsie peru-
CTpauun HOpUANYECKOro /imLa SIBASETCS €ro (UpMeEHHbIM
HanmeHoBaHuem” [3]. Takum 06pasoM, HarMeHoBaHue
FOPUAMYECKOrO NNLA, 3aHUMAKOLLErOCst KOMMEPYECKOW [e-
ATENBHOCTBIO N 3aPErMCTPUPOBAHHOIO B YCTAHOBIEHHOM
nopsiike, aBTOMaTUYeCKN MpuobpeTaeT cTaTyc hUpmMeH-
HOFO HaVMMEHOBaHWs. BaXkHO OTMETUTb, YTO, UCXOAA U3
onpeaeneHns, pUaNYeCcKue nnua, SBNAKOLIMECH HEKOM-
MepyeckuMmM opraHmnsaumsamm (nanee - HKO), He obnafatoT
DUPMEHHBIM HaUMEHOBAHMEM, HO UMEKOT HalMEHOBaHMe
FOPUANYECKOrO 1L,

T. KayablpoB B cBoelt paboTte ‘TpaBo MHTENNeKTyasb-
HOW cobCcTBeHHOCTM KasaxcTaHa', aHanuaupyst onpeaene-
HWe, 3akpenneHHoe B K PK, genaet crneayrouimin BbIBOA;
‘bUpMeHHOE HaMMeHOBaHVE ABNSAETCA Pas3HOBUAHOCTbIO
6ofee 0OLIEro MOHATMA “HaMMEHOBaHME HOPUAMYECKOrO
nuua” [4]. Takum 06pasom, bUpMeHHoe HaMeHoBaHK e AB-
NAETCA YaCTHbIM CNyYaeM, NofaKaTeropme HaMMeHOBaHNS
ropuanyeckoro nuua. VIHbIMn cnosamu, BCKOe GUPMEH-
HOEe HaMMeHOBaHWe ABAAETCS HaMMEHOBaHWEM topuande-
CKOrO /IMLa, HO He KaxKAoe HauMeHOBaHWe FopUANYECKOro
nua sBaseTcs GUPMeHHbIM HanMeHoBaHWeM. Hanpumep,
B cnyyae ¢ HKO, OHM UMERT HaMeHOBaHNE FOPUANYECKO-
ro NnLa, Ho He (MPMEHHOE HaMeHOBaHWe.

TeKkyllMe HOPMbI 3akoHofaTenbcTBa Pecnybnmkn Ka-
3axCTaH, Pperynvpytolme HavMeHOBaHWe opUANYECKMX
L N UX GUPMEHHbIE HAVMEHOBaHMS, PaCNPOCTPaHAOTCS
NCKJTFOUNTENIbHO Ha topUaMYECKMe f1ua, 3aperncTpupo-
BaHHble Ha TeppuTopun KazaxcTaHa. [1paBO MHOCTpaH-
HbIX FOPUANYECKUX UL - HEPE3WIEHTOB, Ha UX (MPMEHHOE
HavMeHOoBaHWe perynupyeTca MNapKCKON KOHBEHLMENR MO
OXpaHe NpoMbiILLINeHHoM co6CTBEHHOCTH OT 1883 (fanee -
KoHBeHLwA). CornacHo ctaTbe 8 KOHBEHLWH, “DUpMeEHHoe
HalMEHOBaHMEe OXPaHAETCH BO BCEX CTPaHax-y4acTHMLAXx
KoHBeHUMM 6e3 06513aTeNbHOMO YCOBUS €ro perncrpa-
LMW UK BKIKOYEHMST B COCTaB TOBapHOro 3Haka’ [5]. 1o
NONOXEHNE MMEET BaXKHOe 3HayeHne Anst MHOCTPaHHbIX
KOMMaHui, BedyLLUMX KOMMEDPYECKYO AeATENbHOCTb B Ka-
3axCcTaHe, MOCKOJbKY OHO 0O6ecnevmBaeT MeXayHapoaHY
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3aWUTY MX GUPMEHHbBIX HAMMEHOBAHWIM, OAHAKO NpaKTuye-
CKOEe NMpUMeHeHWe AaHHbIX HOPM HepeaKo CTaskMBaeTcs C
TPYAHOCTAMM.

OTAENbHOrO BHUMAHWA TakxKe 3aciy>XuBaeT KaTero-
pUst UHAVBWAYaNbHbIX NpeanpuHnuMmaTenein (nanee — MM).
CornacHo nyHkTam 2 1 3 ctatbu 23 lNpeanpuHUMaTesb-
cKoro kofekca Pecny6nuku KasaxcTaH (nanee — MK PK),
“bmsmyeckoe nnLo, SBASHOLLEEC CYyOBbEKTOM NpeanpuHn-
MaTenbCTBa, perncTpmpyetca B KadecTse WM B nopsake,
npegycmoTpeHHom MK PK” [6]. Mpu pernctpauuv UM go-
nycKaeTcs yKasaHue Ntoboro HavmmeHoBaHus. OgHako, He-
CMOTPSI Ha BO3MOXHOCTb MCMOJIb30BaTb Takoe HavMeHO-
BaHwWe, MHAMBMAYaNbHbIE NpeanpyHUMaTeNn He o6nafaroT
(DVPMEHHBIM HaMMEHOBaHWEM, MOCKOJMbKY He ABMATCS
FOPUANYECKUMN NUL@MK. TP 9TOM OHM aKTUBHO peanu-
3YHOT KOMMEPYECKYO 1eSTENbHOCTb, YTO CO3JaeT onpefe-
NEHHble NPaBOBbIe HIOAHCbI, CBA3aHHbIE C UAEHTUdMKaLW-
el Taknx CYObEKTOB B 9KOHOMUYECKOM 060poTe. [laHHble
BOMPOCHI TPeBYOT 6onee rny6oKoro paccMoTPeHus 1 By-
OyT 06CY>KIEHbBI MO3XKeE.

Mepen TeM KaK MepeiTy K PacCMOTPEHNIO (hYHKLIMA
(DVMPMEHHOI0 HanMeHoBaHWs 1 NPO6IEM, CBA3AHHBIX C ero
MCNONb30BaHNEM, HEOOXOAMMO YTOUHUTL €ro cocTaB. B co-
orBeTcTBMM C N.1 ¢T.38 'K PK drpMeHHOe HaMeHOoBaHue
BKJIOYAEeT B cebs iBa OCHOBHbIX 3/IEMEHTA: yKadaHue Ha
OpraHn3aUMoHHO-NMPaBOBYH GOPMY HOPUAMYECKOrO NK1Lia 1
COBCTBEHHO Ha3BaHMe KOMMaHuK, KOTOPOe AOMKHO 6biTh
YHVKaNbHbIM CMIOBECHBbIM 0B03HAYeHNeM, WHAVBWAYaNN-
3vpyroLWMM KoMnaHuio. pu aToM “He AomnyckaeTcs uc-
MoMb30BaHWe HasBaHWI, NPOTMBOPEYaLLMX TpeboBaHNSAM
3akoHoAaTeNnbCTBa U HopMam Mopanu” [3].

OAHOBPEMEHHO BaXXHO OTMETUTb, YTO MUPMEHHOE Haun-
MEHOBaHVe HepeaKo CTAHOBWTCH KJTHOUYEBBIM 3/1EMEHTOM
6peHOa komMnaHuu. log 6peHaoM O0ObIYHO MOHMMAaeTCH
COBOKYMHOCTb 3/1EMEHTOB, BK/tOYas GUPMEHHOe Haw-
MEHOBaHVE, TOBAPHbIM 3HaK, CoraH u Apyrne aTpubyThl,
KOTOpble GOPMUPYIOT YHUKANbHbIN 06pas KoMMaHWM 1 ee
TOBAPOB WAN YCIyr B BOCAPUATUN NoTpeduTtenein. OaHaKo,
B OT/IM4Me OT 6peHaa, GUpMeHHOe HavMeHOoBaHNe MeeT
UCKIOYNTENbHO MPaBOBOW CTaTyC, CNy»ka ANs UAeHTU-
DrKauMn ropUaANYECKoro nuua, a He ans GopMUpoBaHMA
3MOLIMOHANBbHOW MM KOMMEPYECKOW accolmaumm ¢ HAM.
CTONT OTMETUTb, YTO NMOHATME BpeHaa B KasaxcTaHe 3aKo-
HoAaTeNbHO He 3aKpeneHo.

[na noHMMaHWA MHCTUTYTa GUPMEHHOIO HaVMeHOBa-
HVS 1 NONHOLEHHOMO PacKpbITUS ero NPaBoBOM NPUPOabI B
rpaXAaHCKOM 1 KOMMEPYECKOM 060pOTE, BaXKHO pacCMO-
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TpeTb ero hyHKUMKM, KOTOPble OMPeAeNnstoTCs KaK 3aKOHO-
fatensctBoM PK, Tak 1 ero GakTuyecknm npumMeHeHnem
B [en0BOW npakTuke. OCHOBHblE MYHKLUUN BUPMEHHOMO
HaMMEHOBaHUA MOXHO KfaccudbuumpoBaTb Cneayowmm
06pasoM:

MaeHTugpukaymoHHas gyHkuyms. CornacHo cT. 38 'K PK
(ODUMPMEHHOE HaWUMEHOBAHWE CRYXUT WAEHTUHOUKATOPOM
FOPUANYECKOrO NNLA, NO3BOAAET OTINYUTbL OAHO Fopuanye-
CKOe N1UOo OT Apyroro. 370 obecneynBaeT BO3MOXHOCTb
TOYHOW MaeHTUOUKaLMM cyobeKkTa rpaXkaaHCKoro o6opo-
Ta, YTO OCOBEHHO BaXKHOM B YCITOBUSAX BbICOKOW KOHKYPEH-
Lmn.

[paBoBasi pyHKUMS. PUPMEHHOE HaMMeHOBaHWe 3aKpe-
NAAeT 3a OPUANYECKMM NIULIOM UCKIFOYUTENbHO NPaBo Ha
€ro MCnofb30BaHWe, a TakxKe NpefcTaBIseT BO3MOXHOCTb
FOPUANYECKOW 3allMTbl OT HEMPaBOMEPHOIO MCMOb30Ba-
HVSA, KOMWMPOBAHWA WM LeneHanpaBieHHoNn UMUTaLuu.
[aHHasa dyHKUmA obecneymBaeT CTabUNbHOCTb FpaXaaH-
CKOro 060poTa M 3alUMLLAET Kak MHTepechl NpaBoobnajaa-
Tens, Tak v HTepechkl NoTpebuTens.

MapketuHroasi ¢yHkumsi. PUPMEHHOEe HavMeHOBaHMe,
ABNAACL 31EMEHTOM WHAMBWAYyaNM3aLuy, Hepeako cTa-
HOBMWTCS HEOTBHEMIEMOW YaCTbto 6peHaa KomnaHmu. OHO
UrpaeT BaXKHYtO ponb B OPMMPOBAHMM MMUIKAE KOMMa-
HWW, CNOCOBCTBYET €e Yy3HAaBaeMOCTU W KOHKYPEHTOCMO-
COBHOCTM Ha pbIHKE.

BbinonHeHWe BbllleyKasaHHbIX OYHKUMA DUPMEHHbIM
HavMeHOBaHMeM MO3BOSISET OTHECTM €ro K 06 bekTaM WH-
TeNneKTyanbHON COBCTBEHHOCTM (Aanee — ob6bekTbl MC).
STOT BbIBOA MOATBEPXKAAETCH aHaNM30M COBOKYMHOCTU
(YHKUMIA DUPMEHHOTO HaVMEHOBaHUS, KoTopble GopMu-
PYIOT cneaytoLme obLime NpusHakm ¢ obbekTammn UC.

Bo-nepBbix, GMpMEHHOE HanMMeHOBaHWe, Kak U Apyrue
06bekTbl MC, obnagaeT HemaTepmansHON NpUpoaoK - No-
[06HO TOBapHOMY 3HaKy WAW 3Haky 06CnyXXunBaHus, dup-
MEeHHOe HanMeHOoBaHMe CyLLIeCTBYET B (hopMe MHhopmMaLm-
OHHOW efiMHWLbl (Ha3BaHUs), He UMeeT durandeckor Gop-
Mbl. HECMOTPSA Ha OTCYTCTBME MaTepuanbHOW CyLLHOCTY,
(MPMEHHOE HalUMeHOBaHME MOMb3yeTcs BCeMU Gnaramm
FOPUANYECKOrO MPU3HAHKS, 3aKPEMIEHHbIMU B HALIMOHA b-
HOM 3aKOHOAATENbCTBE U MEXAYHAPOAHbIX COrNalLEHNSIX.

Bo-BTOpbIX, GDUPMEHHOE HanMeHOBaHWe obnafaeT 9Ko-
HOMMWYECKOW LLEHHOCTbBHO, MOCKOJIbKY UFPAET BaXKHYIO POSib
B hOpMMpPOBaHMM [ENOBOIN penyTaumm KOMNaHum, cnocoo-
CTBYET NPUBMEYEHMIO KNIMEHTOB M CO3AaHMN [O6ABNEHHON
CTOMMOCTW. 3TM Ka4yecTBe [eNatoT ero HeOTbeMIEMON Ya-
CTbO HEMATepUanbHbIX aKTMBOB HOPUANYECKOrO NnLA.
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HakoHeu, h1MpMeHHOe HavMeHOBaHNE UMEET UCKIIOUN-
TeslbHbIM XapaKTep, NOCKOSbKY €ro UCcnosib3oBaHne orpa-
HWYEHO OAHUM OPUANYECKMM NULIOM. [1paBo Ha hUpMeEH-
HOEe HaVIMEHOBaHME OXPaHSAETCA 3aKOHOM, YTO UCKFOYaeT
BO3MOXHOCTb €ro He3aKOHHOIO UCMOb30BaHUs TpeTbu-
MW vaMu. Takol NoOAXoA COOTBETCTBYET O6LLIMM MPUHLIK-
nam oxpaHbl 06bekToB VIC, HanpaBneHHbIM Ha obecnede-
HVe 3alMTbl MpaB NpaBoobajatenen 1 NpeaoTBpaLleHne
He0OPOCOBECTHON KOHKYPEHLIMH.

Taknm 06pa3oM Mbl PACCMOTPENN CYLLHOCTb (DUPMEH-
HOrO HaMMEHOBAHMWSA, ero MyHKLUUM U 3HAYeHWe B rpax-
[aHCKOM 1 KOMMEPYECKOM 060pOTe, @ TakXKe MPUYKHbI, Mo
KOTOPbIM OHO OTHOCKTCA K 06bekTaM MC. OaHako HecMmo-
Tpsl Ha TEOPETUYECKM 3aKpeneHHble HOPMbI 1 O4EeBUAHOE
3HayeHne GUPMEHHOro HavMeHOBaHWUs, B MpoLiecce ero
MCMNONb30BaHNS 1N MPaBOBOM OXpaHbl BO3HWKAET psif Mpo-
61eM, yKasblBatoWWX Ha HeAOCTaTKM 3aKOHOoAaTeNbCTBa
KasaxcTaHa 0 hMPMEHHbIX HaMMEHOBaHUSIX.

O4yeBMAHO, YTO (UPMEHHOE HaWMEHOBaHWe MnpupaB-
HEHO K HaMMEHOBAHWIO HOPUAMYECKOrO Nula W, 4YTO B
(DVPMEHHOE HaMMeHOBaHWe, B COOTBETCTBUM C HOPMaMK
3aKkoHofaTenbcTBa PK, BXOAMT ykasaHwe Ha opraHuaa-
LUMOHHO-MPaBoBYtO (hOpMY tOpMAMYECKoro auua (nanee -
(hopmMa KOMMaHuM) U COBCTBEHHO YHMKAIbHOE HasBaHWe.
MprMepoM BUPMEHHOTO HaMMEHOBAHUS MOXET CIY>XUTb
TOO "MopaconHyx”, rae “TOO" o6o3Ha4vaeT GopMy KOMMaHUm
“ToBapuLLECTBO C OrpaHWYeHHOM OTBETCTBEHHOCTLIO', a
“MoAaconHyx” - yHMKanbHOEe Ha3BaHME KOMMaHWUW.

OAaHako Takow cocTaB GUPMEHHOTO HaVMEHOBaHNS Bbl-
3blBaeT BOMPOCHI, MOCKOSbKY yKasaHue Ha hopmMy Komna-
HWMW CKOpee CBSI3aHO C WAeHTUdMKaUMEN HOPUANYECKOrO
1Ua B NMPaBOBOM KOHTEKCTE, YeM C yHKLUMeR nHAnBMay-
anuaaumnn, xapakTepHon ans GUpMeEHHOro HaUMMEHOBAHMISA.
37O NpoTMBOPEYne NOAHMMAET BOMPOC O HEOHXOAUMOCTH
nepecMoTpa noaxofa K GopMMpOBaHWIO 1 MPaBOBO OXpa-
He GYPMEHHOr0 HaMMEHOBAHMSA.

CyllecTBytolLee 3aKOHOAATENbCTBO HEAOCTATOUHO YeT-
KO pasrpaHuUYMBaEeT NOHATUS GUPMEHHOMO HAUMEHOBAHWA
1N HaMMeHOBaHWs HOPUAMYECKOro NnLa, YTO MPUBOAMT K
TOMY, UTO yKasdaHne Ha GopMy KOMMaHuK, 6yayyn 4acTbho
(DVMPMEHHOro HaMMeHOBaHWSA, BbINOMHAET 6ofblue y4eT-
HYHO, HeXenu WHAMBUAYaNU3upYOLLYO GyHKUMIO. B pe-
3ynbtate GUPMEHHOE HaMMeHOBaHWeE, TEPSET YacTb CBOEMN
NAEHTUDUKALMOHHOM ponw, MOCKOMbKY GopMa KoMMNaHum
He BbIMOMHAET 3a4auyy OT/IMYMSA OAHOW KOMMaHUM OT Apy-
roW, 4TO CO3aeT, MPaBOBYHO HEOMPEAENEHHOCTb, OCOHEHHO
B Cnyyasx, Koraa npefanpuHuMaTeny nbiTakoTca OTCTOSATh

UCKtOYMTENbHbIE MpaBa Ha (UMPMEHHOe HaUMEHOBaHME.
Takast HEYeTKOCTb B OMpefeneHnn NopoxaaeT npobnemb
1 Ha YPOBHE NPaBONpPUMEHEHWS - B HaCTHOCTMU, CIIOXHOCTb
MOXET BO3HMKATb MpW MOMbITKE NpeanpuHumMaTens no-
KasaTb HapylleHne npaB Ha GUPMEHHOEe HaUMEHOBaHME.
Hanpumep, 13-3a 06s13aTelbHOMO  BKIIOYEHWA  (DOPMb
KOMMaHU1 B UPMEHHOE HavMeHOBaHWe Pasnnyuns Mexay
(OVPMEHHBIMW HAVMEHOBAHUSIMU, NN MeXAY GUPMEHHbBIM
HaUMeHOBAHMEM N TOBAPHbIM 3HAKOM MOryT 6bITb MUHU-
MasbHbIMKW, YTO CO3JaeT MoYBY ANS HedOOPOCOBECTHOW
KOHKYpeHUnn. CuTyaums YCNOXHAETCA OTCYTCTBUEM B
3aKOHOAATENbCTBE YETKUX KPUTEPUEB ANA ONpefeneHud
CTENEHU CXOACTBa Mexay BVPMEHHbIMU HaUMEHOBaHMA-
MU, ¥ MexXay GUPMEHHbIM HaUMEHOBAHMEM ¥ TOBapPHbIM
3HaKOM.

Hanpumep, B Aene mo ToBapHOMy 3Haky ‘LUIADPAH?,
3asButens B nuue TOO “ladpaH Aktay” obpatunicst c
BO3pakeHneM MpOTUB perucTpaumm KOMOBMHUPOBAHHOMO
ToBapHOro 3Haka LLIADPAH, ocHOBbIBasiCb Ha MNOMOXEHW-
Ax nyHkTa 4 ctatbn 1020 'K PK (Oco6eHHas 4acTb), B CO-
OTBETCTBUM C KOTOPbIMW «B Clly4ae CXOACTBA [0 CTENeHn
CMellleHNst TOBaApHOro 3Haka ¢ GUPMeHHbIM HavMeHoBa-
HVEM, MPeMMYLLECTBO ByaAeT UMETb CPeCTBO MHANBUAYA-
nunsaLmmn ¢ 6onee paHHel gaToi npuoputeTas [7]. Konneruns
anenisyUMoHHOro CoBeTa He npusHana CpeacTsa NHAMBK-
Zlyanmaaumm cxofHbIMKU Mexy coboit, CocnaBLUMCh Ha, B
TOM YUCIE, TO, YTO TOBAPHbIV 3HAK «He BKJIKOYAET ykasa-
HVE Ha OpraHM3aLMOHHO-MPaBOBYO MOPMY, @ 3HAYUT He
aBnaeTcs cxoAHbIM» [8]. [aHHoe pelleHne nogdepkmnsaeT
CNOXHOCTb MPaBONPUMEHEHNSA, BO3HUKAIOLLYHO 13-3a hop-
MasnbHOrO MOAXOA4A K CPaBHEHWHO CPEACTB VHAMBUAYaANU-
3auuu.

Kpome Toro, octaeTcs HepelleHHOW npobnemMa Koaau-
31N Mexay GUPMEHHbIMU HaUMEHOBAHUAMN topUanYe-
CKUX NUL N HAVMEHOBaHUSAMMW, UCMONb3YEMbIMU WHAN-
BMAyanbHbIMW MpeganpuHmumatenamn. pu perucrpaumm
M, husmdeckoe NMLIO MMeeT NpaBo yKasaTb Ntoboe Hau-
MeHoBaHue, Hanpumep, UM «ogconHyx», npu atom UM
OEACTBYET OT UMEHM 1N pamunum brsmyeckoro nuua. Tak
Kak WM He ABNSETCA IOPUANYECKUM NIULIOM, OH He UMeeT
(ODVPMEHHOIO HAaMMEHOBAHWA, YTO CO3aeT NPaBOBYO HEO-
NpefeneHHOCTb, MOCKOMbKY HauMeHoBaHwue U, xota dop-
MasibHO 1 TaKOBbIM He ABNAETCS, PaKTUYECKN BbINOMHAET
ero yHKUMK, BKIOYAsA MAEHTUOUKALMUIO NpeanpuHumMa-
Tena B KOMMepYeckoM obopoTe. Mpobnema ycyrybnsercs
B Cyyae, ecnn HaumeHoBaHwe UM coBnagaeT ¢ hupmeH-
HbIM HaVMEHOBaHWEM HOPUAMYECKOrO NuLa, Hanpumep,
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N «MoaconHyx» 1 TOO «oACOMHYX», YTO MOXET BBOAUTb
notpeduteneit B 3abay>KaeHne OTHOCUTENBHO MPOV3BOAM-
Tena ToBapoB WKW NuLa, NPeAoCTaBNAOLLIErO YCIyri.

tOpunamyeckne nuua, obnagarolime UCKAHUUTENbHBIM
nNpaBoM Ha GUPMEHHOE HaUMEHOBAHWE, B TaKMX Cry4asnx
MOryYT CTaNKMBaTbCA C TPYAHOCTSAMM B 3aLLMTE CBOErO 1C-
KITFOUMTENBbHOIO NpaBa - MOCKOJbKY, Y FOPUANYECKOrO Nnua
He 6yaeT OCHOBaHWIA neranbHO NPUHYANTb M naMeHnTb
CBOE HanUMeHOBaHMe, axe ecnn Ux coBnageHne cosgaet
nyTaHWLy M HaHOCKT YyLlep6 penyTauum topuandeckoro
namua.

B nene no ToBapHOMY 3Haky «[laHopama» cneuuanuct
PIY «KomMuTeT rocyiapCTBEHHbIX AOXOA0B MUHMCTEpPCTBA
(rHaHcoB Pecnybnnkn KaszaxcTaH» NOACHWNE, Y4TO «Peru-
cTpaumna UM HocuT yBefoMUTENbHBbIM XapakTep... of oa-
HUM N TeM e HauMeHOBaHMeM WHAMBKMAYANbHOro npea-
npvHuMaTens (MaHopama) MOXeT 6biTb Heckonbko W,
npy 3TOM OT/IMYNTENbHBIM 3HaKoM Yy LT ByaeT ero MHAW-
BUAYaNbHbIA MAEHTUDUKALMOHHBIN HoMep» [9]. O4eBmnaHo,
YTO TaKOWM NOAXOL CO3AaET CYLLECTBEHHbIE PUCKM KaK Ans
notpeduTenei, Tak n ans Apyrmux y4acTHMKOB PbIHKa - MO-
TpebuTenu He MoryT adheKTMBHO pasnnyaTb NpeanpuHm-
MaTenen, UCNONb3YILWNX OHO 1N TO >XE& HaMMEeHOBaHMe,
MOCKOSbKY 3anOMUHaHNe MHAMBUAYANbHbIX MOEHTUdUKA-
LIMOHHbBIX HOMEPOB BPS /I BO3MOXHO ANst 60/bLUIMHCTBA
N3 HUX. Takoe OOCTOATENLCTBO MPMBOAMT K CHUXKEHWIO
NpO3paYHOCTH B 9KOHOMMWYECKOM 060POTE, MOCKOSbKY MO-
TpebuTenb MOXET 6biTb BBEAEH B 3a6/1y>XXAEHNE, YTO B KO-
HEYHOM MTOre HeraTMBHO CKa3blBaeTCA Ha ero MHTepecax
N HapylaeT NpUHUMNbI JOBPOCOBECTHOCTM B PbIHOYHbIX
OTHOLLEHMUSAX.

Elle ogHoM cepbesHon NpobaemMoit ABASETCA HeOOCTa-
TOYHas 3alliMTa NpaB MHOCTPaHHbIX KOMMaHWI, He 3aperu-
CTPMPOBaHHbIX B KasaxcTaHe, HO 06/1agatoLmx npaBamm
Ha QUPMEHHbIE HAaVIMEHOBaHNSA B COOTBETCTBUM C HOpMa-
M1 KoHBeHLM1. OCHOBOW Npo6/eMbl ABASETCS TO, YTO Ha-
LMOHaIbHOE 3aKOHOA4ATE/IbCTBO COCPEAOTOYEHO Ha peru-
CTpaLmM HOpUAMYECKOro N1La B KayecTBe 06513aTe/IbHOro
yCNoBUS AN BO3HUKHOBEHMS GDUPMEHHOO HaMEHOBaHMS
1, COOTBETCTBEHHO, MpaBa Ha Hero, YTo NPOTUBOPEYUT MO-
NoXeHnsM KoHBeHLMK, KoTopas He TpebyeT permcTpaumm
DUPMEHHOIO HaMMEHOBaHUA ANA ero 3aluThbl. B pesynb-
TaTe VMHOCTPaHHble KOMMaHUK, BedylMe KOMMEPYECKYHO
0esaTeNbHOCTb B KasaxcTaHe nan nnaHupyrowme BXo4 Ha
Ka3axCTaHCKMIA PbIHOK, MPY CTOJIKHOBEHUN C HapyLUEHVEM
nX NpaB Ha GMPMEHHOE HaMMEHOBaHWE CTanKMBaroTCs C
onpeaeneHHbIMM Gapbepamn B dopmMe HeoaHOPOAHOW
NPaKTUKK MPUMEHEHNA HOPM 3aKOHOAATENIbCTBA U MeX-
[yHapOAHbIX CorflalleHnin ynosHOMOYEHHbIMIY OpraHamuy B
OTHOLWEHUM BUPMEHHbIX HAMMEHOBAHUSAX.
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HarnsaHbIM NpyYMePOM, MOTYT MOCNY>XUTb  PeLUEeHNS
ANennAauMoHHOro coBeTa No PacCMOTPEHNIO BO3PAXKEHNI
NpoTMB pernctpaumm TtoBapHblx 3HakoB SANDALYECI u
Z0O0OM Ha oCHOBaHMK HOpMbI NyHKTa 8 KoHBeHUMKW. Konne-
A OTKa3blBaET NoJaBaTeNsM U OTMEYaeT, YTo ANs TOro,
4TOObl Y MHOCTPAHHOIO HOPUAMYECKOrO LA BO3HWKIIO
NpaBo Ha GUPMEHHOE HaVMeHOBaHWE U BO3MOXKHOCTb Ha
COOTBETCTBYIOLLEE ObecrneveHuss COBMOAEHNS MpaB Ha
(bMPMEHHOE HaMMeHOBaHWE, OHO [O/MKHO OblTb 3aperu-
CTPMPOBaHO Ha TeppuTopun KasaxctaHa [10, 11, 12]. Jak-
HbI NOAXOL OEMOHCTPUPYET OrPaHUYEHHOE NMpUYMeEHeHNe
HOPM MeX[yHapOAHOro npasa B HaLUMOHaNbHOW NpaKTu-
Ke KasaxcTaHa. TpeboBaHMe 06A3aTeflbHOM perncTpaumm
N1 OXpaHbl GUPMEHHOr0 HaMMeHOBaHUST MHOCTPaHHbIX
KOMMaHuI hakTUYeCKM IMLLAET UX NpaBa Ha 3aLuuTy, Npea-
YCMOTPEHHOro KOHBEHLMEN, TEM CaMbIM NOAPbLIBAET MNPUH-
UMM paBHOMPAaBHOW OXpaHbl CPefCTB MHAMBUAyanMsaumnm
BO BCeX CTpaHax-y4acTHuLax.

Taknm 06pa3om, faxe He OYeHb LLIMPOKKIA 0630p MOo-
YKEHUA NOKa3bIBAET, YTO HECMOTPSA Ha Hanu4Me 3aKOHO-
faTenbHom 6a3bl, peryimpoBaHne MUPMEHHbBIX HanMeHOo-
BaHWii B KazaxcTaHe TpebyeT yCOBEPLUEHCTBOBaHMSA Kak
B 4aCTu NpefoTBpaLLleHMa NpaBOHapyLIeHWi, Tak 1 B Ya-
CTW paspeLleHns cropoB. BaxkHO pasBrBaTb MexaHW3Mbl,
KOTOpble MO3BONAT obecnednTb 6anaHC MHTEPECOB BCEX
YYaCTHMKOB pakAaHCKoro obopota v MnpeaoTBpaTUTb
KOHMINKTbI Ha paHHKUX 3Tanax.

Y70 >Xe MOXHO chenatb? [ns ycTpaHeHus npaBOBOW
HeonpeAeneHHoCT HeobXxoAMMO paspaboTaTb W 3akpe-
nuTb B K PK yeTkoe onpeaeneHne GUPMEHHOro Hanme-
HOBaHWs, KOTopoe ByAeT OTAENATb ero 0T HaMMeHOBaHWSA
FOPUAMYECKOTO NnUa 1 ApPYrux O6bHEKTOB WHAMBWUAyau-
3aumn. BaxKHO YTOYHUTL QYHKLUMKM U COCTaB UPMEHHOrO
HaMMeHOBaHWs, WCKITIOUMB 06sA3aTeNlbHOe yKa3aHue Ha
(OPMY KOMMaHMK. TakxXe 3akpennTb B 3aKOHOAATENBbCTBE
KpUTEPWU CXOACTBA UM TOXAECTBA MeXAY GUPMEHHbIMM
HanMeEHOBaHUAMK, 1 Mexay OUPMEHHbIM HauMeHOBa-
HWEM 1 TOBAPHbIM 3HAKOM. Takue AOMONHEHNA N YTOYHe-
HWA MO3BOMAT YCTPaAHWUTL MPaBOBYHO MyTaHWLYy, MOBbICUTb
npeackasyeMoCTb NpaBoONPUMEHEHMA U YNIPOCTUTL 3allin-
Ty NpaB BnagensLemM GYPMEHHbBIX HaMMEHOBaHWIA.

[ns npefoTBpaLLeHUsa KONAM3UIN Mexay hUpMEHHbIMM
HanMeHOBaHUAMK U HanMeHoBaHUAMK U TpebyeTcs BHe-
CEHWE M3MEHEHUI B 3aKOHOAATENbCTBO, PEryavpytollee
NI, OOWH 13 BO3MOXHbIX MOAXOLOB 3aK/o4aeTcd B Mnpe-
foctasnenun UMM npasa Ha GUPMEHHOE HanUMeHOBaHWe,
OHaKO Takasi Mepa MOXEeT MPUBECTU K MaclUuTabHOMY
CTOJIKHOBEHMIO  (DUPMEHHBIX HaWMEHOBaHWI, TOBapHbIX
3HAKOB C HanMeHoBaHUAMN VI 1 COOTBETCTBEHHO K 3Ha-
YUTENBHOMY YBENUYEHUIO YMCna FOPUANYECKUX CMOPOB.
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ANbTEPHATMBHBIM PELUEHNEM MOXET CTaTb WCKIOYeHne
BO3MOXHOCTK W[ ykasbiBaTb HaVMEHOBAHUS, KPOMeE KX
UMeHN 1 hamMunun. Tako BapnaHT 6yaeT CTUMYNMpPOBaTh
NI K perucTpaumm ToBapHOro 3Haka, KOTOpbI CTaHeT oc-
HOBHbIM CPEeACTBOM MHAMBMAYyaNM3aumy TOBapoB Ui yc-
JIyr, MPOVU3BOANMbIX UK peanudyemMbix W1, 4To He ToNbKo
YCTPaHWUT MPaBOBYKD KOMSIU3UKO, HO W MOBbLICUT YPOBEHDb
NpaBOBOW 3alUUTbl CPEACTB WHAMBWUAYyanM3aumnm, cnocot-
CTBYSI pa3BUTUIO JO6POCOBECTHOWM KOHKYPEHLIMN.

[ns npuBeaeHns HauMOHaIbHOrO 3aKoHo4aTe/IbCTBa B
COOTBETCTBME C TpeboBaHNAMMN KOHBEHLMN CreayeT yTou-
HUTb B 'K PK, 4TO dhMpMeHHOe HanMeHoBaHMe MHOCTpaH-
HbIX KOMMaHWN perynnpyeTca B COOTBETCTBME C HOPMaMu
KoHBeHumKn. Kpome Toro, cnefyet pa3paboTaTb peKOMeH-
Jaumu ans ynosIHOMOYEHHbIX OpPraHoB MO MPUMEHEHNUIO
HopM cTaTbh 8 KOHBEeHUMW, YTOBbl 06eCcneunTb 3aLumTy
MHOCTPaHHbIX MGUPMEHHbBIX HAMMEHOBAHWN HapaBHE C Ha-
UMoHaNbHbIMU. Takne U3MeHeHUs YKPensaT MexayHapona-
HOe joBepue K MpaBOBOM c1UCTeMe KasaxcTaHa 1 cosgaayT
6naronpusiTHble YCNOBUS A5 3apy6eXKHbIX NpeanpuHuma-
Tenen.

Bonpocbl, cBA3aHHbIe C NPaBOBbIM PeryvpoBaHnem u
3almTon MUPMEHHbIX HaMMeHOBaHMIM B KazaxcTaHe, ocTa-
FOTCS aKTyaslbHbIMW NO Celt AeHb 1 TPEBYHOT AaNbHENLIero
NX COBEPLUEHCTBOBaHNS. MpoBeeHHbIN aHanmns3 TekyLLero
3aKOoHOAATENbCTBA W MPaBONPUMEHUTENBHOW MPaKTUKK
B 4aCTW UPMEHHbIX HaVMEHOBaHWI BbIABWA TPU OCHOB-
Hble Npo6eMbl: NPaBOBas HEONPeAEeNEeHHOCTb B 3HAa4YEHUN
(DVPMEHHOIO HanMMeHOBaHWS, KONNM3MK MeX Iy HanMeHo-
BaHWEM VHAMBUAYyaNbHbIX MNpeanpuHuMaTtenen u owp-
MEHHbIMW HaUMEHOBAHMUSAMMK, a TakXKe HeCOOTBETCTBME
HaLMOHaNbHOrO 3aKoHO4aTeNbCTBA HOPMaM [1apuKCKom
KOHBeHUMM, ANS YCTPaAHEHNS KOTOPbIX, MPeaIOXEHbI PEKO-
MeHaLnn, KOTOPbIE NMO3BOJIAT HE TOSIbKO YCTPaHUTbL CyLLle-
CTBYOLLME HE[OCTATKM 3aKOHOAATe/IbCTBa, HO U MOBbICUTb
NpPO3PaYHOCTb PbIHOYHBIX OTHOLLEHWU, CMOCO6CTBOBATH
Pa3BUTWO JOOPOCOBECTHON KOHKYPEHLWN U YKPENUTb NO-
3nUMn KagaxctaHa Ha MexXyHapo4HOW apeHe.

TakvM 06pa3oMm, BHeApeHWe MpeanoXeHHbIX U3MeHe-
HWIA cospacT 6onee 6AaronpuaTHbIE YCNOBKUA A1 pas-
BUTUS MNpeanpuHMMAaTenbCcTBa, 3MMEKTUBHOM  3alUUTbI
MHTEPECOB Y4aCTHMKOB PbIHKa, 1 06ecnedyeHrs BbICOKOro
YPOBHS OXpaHbl MHTENNEKTYaNnbHON COBCTBEHHOCTM B Ka-
3axcTaHe.

Cnucok nuTepaTypbl:
1. Bukuneaus, «PupMeHHoe HavmeHoBaHune» (Bu-

knneamns, 4 aueapst 2025) https://ru.wikipedia.org/wiki/
®dupMeHHoe_HanmMeHoBaHue#: ~: text=PrnpmeHHoe%20Hawn-

MeHOBAHNEe%20—%20yHrKanbHoe%20(kak%20npaBunno,oT-
munTb%2000HY%20CyLHOCTL%200T%204pyron goctyn 4
AHBapsa 2025.

2. CnoBapb «AkagemMuk», 'GMpMeHHOe HanMeHOoBa-
Hue', https://illustrated_dictionary.academic.ru/12498/®wvp-
MeHHOe_HanMeHoBaHKe aocTtyn 4 aHBaps 2025.

3. MparkaaHckuin  kopekc Pecnybnnkmn  KasaxcTaH
(O6Lasn YacTb), NPUHAT BepxoBHbIM CoBeTOM Pecny6mnkim
KasaxcTaH 27 nekabpsa 1994 roga N2 268-XIII, https:/adilet.
zan.kz/rus/docs/K940001000_ nocTtyn 4 aHBapsa 2025.

4. Kayablpos TE. [NpaBo uMHTennekTyanbHoON cob6-
CTBeHHOCTM Pecnybavkun KazaxcTaH: YuebHoe nocobue
(TY «MHCTUTYT 3akoHomaTtenbcTBa Pecnybnnky Kasax-
CTaH», 2013) 264 c.

5. Mapmkckaa KOHBEHUMS MO OXpaHe MPOMbILLIeH-
HoW cobCcTBEHHOCTH, NpuHATa 20 MapTa 1883 roaa, nepe-
cMoTpeHa B Ctokronbme 14 monsa 1967 roga, ¢ nonpas-
KamMmu oT 28 ceHTsaops 1979 roaa, https://wipolex-res.wipo.
int/edocs/lexdocs/treaties/ru/paris/trt_paris_001ru.pdf no-
ctyn 4 ansapa 2025.

6. MpeanpuHMMaTenbCKnii kKogekc Pecnybamkm Ka-
3axcTaH, oT 29 okTabps 2015 roga N2 375-V 3PK, https:/
adilet.zan kz/rus/docs/K1500000375 pocTtyn 4 sHBaps
2025.

7. MparkaaHckmin  kodeke Pecnybnunkn  KasaxcTaH
(OcobeHHasn uvacTb), Kogekc Pecnybnukn KasaxcTaH oT
T mronsa 1999 roaga NQ 409 https://adilet.zan.kz/rus/docs/
K990000409_ goctyn 4 aHBaps 2025.

8. AnennsunoHHbIn coBeT Pecnybnukun KasaxcTaH,
pelleHre oT 31 aBrycta 2022 roga N2 59/2022, https:/
www.gov.kz/memleket/entities/adilet/documents/ gocTtyn
4 gHBaps 2025.

9. CneunannanpoBaHHbIn MEeXPanoHHbI  aaMUHK-
CTPaTUBHbIV CyA ropofa ACTaHbl, pelleHne oT 12 aekabps
2024 ropa, oeno N 7194-24-00-4/3556, ropog AcTaHa.

10.  AnennsumoHHbIN coBeT Pecny6nmkn KasaxcTaH.
PeleHne oT 26 MapTa 2024 roga N2 21/2024 [OnekTpoH-
HbIl pecypc]. — Pexum pgocTyna: https://www.gov.kz/
memleket/entities/adilet/documents/, cBo6oaHbIn. — [aTa
obpatleHma: 21.12.2024.

11, AnennsiumoHHbI coBeT Pecnybamkm KasaxcTaH.
Peluerune oT 26 mapTta 2024 roga N2 22/2024 [3nekTpoH-
HbIi pecypc]. — Pexum pgocTyna: https:/www.gov.kz/
memleket/entities/adilet/documents/, ceoboaHbIin. — [laTa
obpaltleHms: 21.12.2024.

12, AnennsumoHHbIi coBeT Pecnybnukn KasaxcTaH.
Peluerve oT 19 auBapa 2023 roga N2 8/2023 [3nexkTpoH-
HbIl pecypc]. — Pexum pgocTyna: https://www.gov.kz/
memleket/entities/adilet/documents/, cBo6oaHbIn. — [JaTa
obpatleHms: 21.12.2024.

1/2025 69



MNPAKTUKA

QAZE5SPATENT

ITPARTURA

[lpaBOBOE perynmpoBaHne, SKCnepTmn3a u
MpaKkTMKa pa3peLLleHns CriopoB Mo TOBAPHbIM
3Hakam B Pecnybnnke KasaxcTaH

AHHOTaumusl. B COBPEMEHHOM MUPE WHTENIEeKTyanbHasi COOCTBEHHOCTb
Urpaet KJro4eBYyro POJib B PasBUTUM SKOHOMUKM v uHHOBaLMA. OJHUM U3
BaXXHbIX 371EMEHTOB UHTE/NEKTYalbHOM COOCTBEHHOCTY SBISIFOTCS TOBapHbIE
3HaKu, KOTOpble CIIy)KaT CPeACTBOM WHAMBUAYanM3aLmm ToBapoB v YCAyr, a
TaK>XXe MHCTPYMEHTOM 3alLMTbl MpaB MPOU3BOAUTENEN 1 TOTPEOUTEEHN.

LaHHas cTaTbs MOCBSALLEHa IPaBOBOMY PEry/IMpOBaHUIO TOBaPHbIX 3HAKOB
B Pecnybnnke KasaxcTaH. PaccmaTpuBaroTCs OCHOBHbIE aCreKTbl PerncTpa-
Lum TOBapHbIX 3HAKOB, 3alUMTa MpaB Bafe/bLeB, a Tak)Ke MexaHn3Mbl pas-
DeLLEHUST CMIOPOB, BO3HUKAIOLLMX B JaHHOV ciepe. Ocoboe BHUMaHue yaeneHo
npo6nemam npaBorpUMeEHeHNSs, B TOM Yucse npobesiam B 3aKOHOAaTes1bCTBE,
BOMpocaMm ahGHEeKTUBHOCTH CYAEOHOV CUCTEMbI, HEOBXOAMMOCTM CO34aHUS
crieynann3npoBaHHbIX Cy[0B M0 MHTENIEKTYalbHOM COOCTBEHHOCTU U pa3Bu-
TUIO a/lbTEPHATUBHbIX METOAOB PaspeLLEHS CIIOPOB, TakuX Kak apbuTpaxk 1
meamayms.

Kpome Toro, B ctaTbe aHanM3npyroTC COBPEMEHHbIE BbI30BbI, CTOALME
nepes KasaxcTaHOM B KOHTEKCTe LnppoBu3auymn v rnobanmsaymm, BKIYas
afjantaymio HalMOoHa/IbHOrO 3aKOHOAAaTeNbCTBa K MEXAYHapOAHbIM CTaH-
JapTam, 60pbby C KOHTPapakTHOV NpoAyKUMert n Heao6pOCOBECTHOM KOH-
KypeHLuen. PaccmaTprBaeTCs BIIMSIHUE MHTErPaLMOHHbBIX MPOLECCOB, TakKmx
Kak ydacTue KasaxcTaHa B EBpasuiickom aKoHOMu4Yeckom corose (EASC) u
COTPYAHNYECTBO C BCEMUPHOU opraHu3alLmest nHTeNeKTyanbHOM COOCTBEH-
HocTu (BOVIC), Ha passuTre cUCTEMbI PABOBOW OXPaHbl TOBaPHbIX 3HAKOB.

ABTOp npefnaraeT BOSMOXHbIE yTy COBEPLUEHCTBOBAHMS MPaBOBOro pe-
rYnMpoBaHns TOBapHbIX 3HEKOB, HampaBlieHHbIe Ha YCUIIEHUE 3alUnTbl Mpas
npaBoobsiajatenen, noBbilueHNe 3(PHEKTUBHOCTY MEXaHM3MOB paspeLLeHns
CIOPOB M raPMOHN3ALMIO HALMOHa/IbHOrO 3aKOHOAATEIbCTBA C MEXYHapOd-
HbIMY HOPMaMM.

KnioueBble cnoBa: ToBapHble 3HaKW, MHTENIEKTyalbHasi COGCTBEHHOCTb,
nMpaBoBOe perynupoBaHue, Pecriybnvnka KasaxcTaH, 3alyuTa npa., cyqebHas
MpaKTuKa, apouTpax, MeamaLms, KOHTpapaKT, HeJ06POCOBECTHAs KOHKYPEH-
ums, UnppoBU3aLIms, MEXAYHapoAHble CTaHgapTbl.
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AHpgatna. Kasipri anempje 3uSATKEPJIIK MEHLUIK 3KOHO-
MUKaHbl XXoHe MHHOBaUMsaIapAbl aMbiTyAa MaHbi3bl per
arkapa/bl. SUATKEPIK MEHLUIKTIH Heri3ri 3/1eMeHTTepIHIH
6ipi peTiHae Tayap Genrinepi Tayap/iap MeH KblaMeTTepai
Japananfbipy Kypasbl 60/biM Tabbinagbl, COHAa-ak eH-
AipyLuinep MeH TyTbiHYLblIapAblH KYKbIKTapblH KOPFayAbiH
MaHbI34bl MexaHW3MIHe aviHabl.

byn makanaga KasakctaH PecrnybnvkacbliHga Tayap 6es1-
rifiepiH KYKbIKTbIK PETTEY Macesieci kapacTbipblaagbl. Tay-
ap 6enrinepi Tipkey TopTibi, MeHLLIK nenepiHiH KYKbiKTapbiH
KOpFay Llapanapbl XXaHe OCbl canajarbl faynapAbl LueLly
TETIKTEPI TaJiIKkbliaHaAbl. ABTOP KYKbIK KOJigaHy Macesie-
JIEPIHE, OHbIH IliHAE 3aHHaMasblK OJIKblIbIKTapFa, COT
XKYMECIHIH TUIMAINIFIHE, 3UATKEPJIIK MEHLLIK 60/biHLLa Ma-
MaHAaHAbIpbIIFaH COTTapAbl KYPY KaXEeTTINrHe XaHe ap-
6UTpaxx 6eH MeanaLmsl CUSIKTbl Aay1apabl 6anamalsbi Lwellly
d4ICTepiH AaMbITyFa epekLue Ha3ap ayaapasbl.

CoHbIMeH KaTap, MaKanaza KasakCcTaHHbIH UMppaaHabI-
py MeH xxahaHaaHy xarfjavibiHfa Ke3[ECETIH 63eKTI CblH-Ka-
Tepsiepi TangaHabl. byFaH YATTbIK 3aHHamaHbl xalibikapa-
NIbIK CTaHfapTTapra 6esimzey, KOHTpapaKTinik eHiMAepMeH
Kypecy »KoHe afja/l eMec 63CeKenecTiKTi peTTey Macenenepi
Kipegl. KasakcTaHHbIH EypasusisibiK SKOHOMUKa/IbIK 04aKka
(EAS0) KaTbicybl xaHe LyHWeXY3inik 3UATKEPSIK MeHLLIK
yhibiMbIMeH ([I3MY) bIHTbIMaKTaCTbiFbl CUSIKTbI MHTErpaLy-
ANbIK NPOLecTepiH Tayap 6enrinepiH KYKbIKTbIK KOpFayFa
acepi KapacTblpbliazbl.

ABTOD KYKbIK WeNepIHiH KYKbIKTapbiH KOpFayabl KyLuei-
Tyre, gaynapAbl ety TETIKTEPIH XETINAIPYTe XoHe VTTbIK
3aHHamaHbl  XaslblKapasbiK HOPManapMeH yinecTipyre
bafbiTTanFaH Tayap 6enrinepiH KYKbIKTbIK PeTTeyai XKeTis-
Aipy XosgapblH YCbIHabl.

Kint cesgep: Tayap OGesrinepi, 3uATKEPIK MEHLLIK,
KYKbIKTbIK peTTey, KasakcTaH Pecriybnvkacsl, KyKblKkTapabl
KOpFay, COT Taxipubeci, apbuTpax, MeamaLus, KOHTPapakxT,
agan emec 6ICEKeNecTiK, UMPpaaHabIpy, XanbiKapasblk
CTaHZapTTap.

Annotation. In today’s world, intellectual property plays
a crucial role in economic development and innovation.
Trademarks are one of the key elements of intellectual
property, serving as a means of individualizing goods and
services and protecting the rights of both producers and
consumers.

This article focuses on the legal regulation of trademarks
in the Republic of Kazakhstan. It examines the main aspects
of trademark registration, rights protection, and dispute
resolution mechanisms. Special attention is given to law
enforcement challenges, including legislative gaps, the
effectiveness of the judicial system, the need for specialized
intellectual property courts, and the development of
alternative dispute resolution methods such as arbitration
and mediation.

Additionally, the article analyzes the contemporary
challenges Kazakhstan faces in the context of digitalization
and globalization. These include adapting national legislation
to international standards, combating counterfeit products
and unfair competition, and assessing the impact of
integration processes such as Kazakhstan's participation in
the Eurasian Economic Union (EAEU) and cooperation with
the World Intellectual Property Organization (WIPO) on the
legal protection of trademarks.

The author proposes ways to improve trademark
regulation aimed at strengthening the protection of rights
holders, enhancing dispute resolution mechanisms, and
harmonizing national legislation with international norms.

Keywords: trademarks, intellectual property, legal
regulation, Republic of Kazakhstan, rights protection,
judicial practice, arbitration, mediation, counterfeiting, unfair
competition, digitalization, international standards.
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COBpPEMEHHbI MUP CTPEMUTENBHO ABWMXKETCH B CTOPO-
HY 9KOHOMWKM 3HaHWIA, TAe UHTeNNeKTyanbHas CO6CTBEH-
HOCTb NMPUOGPETAET KOHEBOE 3HaYeHme. MIHTennekTyanb-
Hasi COGCTBEHHOCTb, BKOYAsi TOBapHble 3HaKW, ABNSETCS
OCHOBOW 3(hMEKTUBHOM KOHKYPEHLMW, MHHOBALUIA 1 3aLLu-
Tbl NOTpeduTenein. ToBapHble 3HaKW NpeacTaBNAT CO60M
BaXKHEMLLINN OOBEKT WMHTENNEKTYanbHON COBCTBEHHOCTH,
KOTOPbIA 06ecneYnBaeT KOHKYPEHTOCMIOCOOHOCTb Ha PblH-
Ke, 3allMliaeT MHTepechbl NOTpeduTenein U cnoco6CcTByeT
yKpenneHuto 6peHaoB. bpeHa BKIOYaeT He TONbKO ToBap-
HbI 3HAK, HO W penyTaumto, LEHHOCTU U BOCTNIPUATUE KOM-
naHWK, OOHAKO MMEHHO TOBApHbIA 3HaK 3aKpenseT ero
OT/IMYUTENbHbIE 3/TEMEHTbI Ha MPaBOBOM YPOBHE.

B Pecny6nuke KasaxcTaH 3a mocnefHvie AecaTunetus
NpaBOBOE PEeryMpoBaHne TOBapHbIX 3HAKOB 3HaYUTENb-
HO YNyYLLMAOCH, YTO CNOCOBCTBYET UHTErpaLMm CTpaHbl B
MEXYHapOAHYHO MpaBoByto cucTemy. OAHAKO CyLIEeCTBY-
FOT NMPOBeMbl, CBSA3aHHble C MpaBONPUMEHEHNEM, HELO-
CTaATOYHOM crneumnanmsaumein cyaoB 1M AoCyAeOHbIM ypery-
JIMPOBAHMEM CMOPOB.

mobannzaumsa 1M uMdpoBU3aLMA SKOHOMUKIN  TakKe
BHOCSIT CBOM KOPPEKTUNBbI: TOBAPHbIE 3HAKM YXKE He MPOCTO
WHCTPYMEHT PasnMyeHnst TOBapoOB 1 YCAyr, a cTpaTernye-
CKWUI aKTUB, BAVAKOLWIMIA Ha OONFOCPOYHbIA yCnex KomMna-
HUI. C y4eToM MexayHapoAHbIX CTaHAAPTOB U pacTyLLero
4ucna OHAaMH-CNOPOB 3aKOHOAATEIbCTBO B 3TOW chepe
JOIHKHO 6bITb MMOKUM M ONepaTMBHO afanTupoBaTbCs K
HOBbIM Bbl30BaM."

CoBpeMeHHble TEXHOOMMK 1 LUMDPOBU3aLMSA SKOHOMM-
KW Tak)Ke OKasblBalOT 3HAYMTENbHOE BAUSAHME Ha cdepy
TOBApHbIX 3HAKOB. B nocnefHue rofbl HabnogaeTca pocT
4ncna CrnopoB, CBA3AHHbLIX C OHTANH-TOProBEN, pacnpo-
CTPaHEHWEM KOHTEHTa B MHTEPHETE W UCMOSb30BaHNEM
TOBAPHbIX 3HAKOB B LMMPOBbIX 1 BUPTYabHbIX cpefax.?

Llens gaHHOM cTaTbW — WUCCIeAOoBaTb MPaBOBOE pery-
NMPOBaHMe TOBapHbIX 3HaKoB B Pecnybnvke KaszaxcTaH,
BK/IKOYaA MPOLIECC X PETMCTPaLMK, 3aLLMTY NpaB BNageb-
LiEB 1 CYLLIECTBYIOLLIME MEXaHNU3MbI pPa3peLleHnst CMOPOB.

Mpo6neMa NpaBoBOro peryfiMpoBaHusi TOBapHbIX 3Ha-
koB B Pecny6nuke KasaxcTaH

Pecnybnunka KasaxcTaH o6nagaeT AOCTATOYHO pasBu-
TbIMW NPaBOBbIMU MeXaHM3MaMK 3aLLUMTbl TOBAPHbIX 3Ha-
KOB, O[]HAKO Ha NMpPaKTUKe CUCTEMA CTaNIKMBAETCS C PALAOM
npo6nem, 3aTpyaHstolime ahdOeKTUBHYIO 3aLLUUTY NpaB 1x

BnagenbueB. OOHOM M3 BaXkKHbIX Npobaem sBASETCHA Tak-
e HeaoCTaTovHasi OCBEAOMIIEHHOCTb NpeanpuHMMmaTe-
nelt 0 3HaYeHUN perncTpaumm ToBapHbIX 3HAKOB. MHorme
BV3HECMEHBI, OCOGEHHO B MasloM W CpefHeM BU3HeCe, He
OCO3HAKT BaXXHOCTU PErMCTPaLIMK CBOUX TOBAPHbIX 3Ha-
KOB 1 NMpaBOBbIX NOCNEACTBUIA MCMOMb30BaHUA He3aperu-
CTPUPOBAHHbIX 3HAKOB. 3TO MPUBOANUT K MHOTOYMUCIIEHHbBIM
KOH(MIMKTaM MeXay KOMMNaHuAMK, Korda OAWH M3 npea-
npuvHUMaTene pellaeT NCNoNb30BaThb Y)Ke 3aperncTpupo-
BaHHbI TOBapHbIA 3HaK Apyroro nuua. Kak nokasbiBaeT
NpaKTVKa, Takne ciy4yan HepedKo MPUBOAST K CyaebHbIM
pas3bupaTenbCTBaM, KOTOpble MOryT ANWUTHCS AONro 1 3a-
KaH4MBarOTCA MPOUrpbIlLEM OAHOM M3 CTOPOH, @ 3HAYWT,
noTeper penyTaumnm 1 GUHAHCOBbIX PECYPCOB.

CornacHo ctatuctrke MuHucTepcTBa rocTuummn PK, B
nocnefHwe roabl HabnAaeTcst POCT YMCa 3aA9BOK Ha pe-
FMCTPaLMIO TOBAPHbIX 3HAKOB, YTO CBUAETENBCTBYET O PO-
CTe IEN0OBOW aKTMBHOCTU, MOBbILLEHWW KaK CNeACTBUE 3TO-
rO MHTepeca K NpaBaM MHTEeNNEKTYalbHOW COOCTBEHHOCTH,
Takoke 3TO eLlE NOAYEPKMBAET OTCYTCTBME AOCTATOHHOIrO
NOHUMaHNS NPeANPUHMMATENAMUN BaXKHOCTM 3TWX npaB.®

Kpome TOro, cyulecTBytoT U NpobaemMbl ¢ BHeAPeEHNEM
LUMOPOBbIX TEXHONOMMIA B MPOLIECC PErUCTPaLMM TOBAPHbIX
3HaKoB. HecMoTps Ha Hanudmne nnatdopmbl Qazpatent?,
NO3BONAIOLLEN NOAaBaTb 3asiBKM Ha TOBApHble 3HakM B
3NEKTPOHHOM BUAe, cucTemMa TpebyeT AasnbHenlen Mo-
JepHM3aumn.’ MHorve npeanpuHuMaTeny CTankuMBaroTCs
C TEXHWUYECKMMM NpobnemMamy, HeJOCTaTO4HOM Npo3pay-
HOCTbIO M AOCTYMHOCTbIO MHDOPMALIMK, YTO TaKXKe MPUBO-
[NT K 3a[1epXXKaM B NpoLecce perucTpaumm v HapyLeHUo
npae Ha TOBapHble 3HaKW.

Ocoboe BHMMaHWe CTOUT yAeNnTb pasBUTUIO AoCyae6-
HOro yperynmpoBaHusa CropoB, KOTopoe B KasaxcTaHe
MoKa OCTaeTCs HeAoCTaTOYHO 3deKTUBHBbIM. B cTpaHax
C pa3BWTOlM CMCTEMON 3alUUTbl UHTENNEKTYanbHON CO6-
CTBEHHOCTM, Takmx Kak lepmanusa u CLUA, ycnewHo npu-
MEHSAOTCS YeTKMe NpoLeaypbl A0CYAeOHOro paspeLleHms
KOH(DIMKTOB, BK/IFOYAsA MeAMALINIO U apOUTpax.

B KasaxcTaHe, HECMOTPSA Ha NO3UTUBHbIE U3MEHEHNS B
3aKOHOJATENbCTBE, 9Ta CUCTEMA BCe elle TpebyeT aopa-
6OTKM, YTO MPUBOAMUT K Meperpyske CyAoB, AOMNONHUTENb-
HbIM 3aTpaTaM 1 BPeMEHHbIM NOoTepsiM ANs G13Heca.

B HacTosulee Bpems cyaebHaa cucTema KasaxcTaHa
Npofo/HKaeT pa3BMBaTbCA B HanpaBieHun 6onee apdek-
TVMBHOIO PACCMOTPEHUSI CMOPOB, CBA3aHHbIX C TOBAPHbIMMU
3Hakamu. OOHaKo Takue Aena OCTatoTCs CIIOXHbIMK, Mo-
CKOMbKY TPeBYrOT OMpeaeneHns CTEMEHN CXOXECTU 3Ha-
KOB, @aHanM3a Mx 1UCMofib30BaHNsA B PasfiMyHbIX OTPaCnsax

1 BceMupHasi opraHusaLms uHTeNIeKTyanbHoM co6eTeHHoCTH [BOMC], 2017 https./www.wipo.int/portal/en/index.html
2 Jloknaz «MwupoBbie nokasatenu AeSTeNIbHOCTY B 061aCTH MHTENINIEKTYalbHOM CO6CTBEHHOCTM», 2020 https./www.wipo.int/pressroom,

ru/articles/2021/article_0011.html

3 ANennsMOHHbINM COBET, MOIMTUKA MapKeTM/IecCoB 1 paccMaTpuBaemMble gena: MuHKOCT o 3aluuTe npaBa MHTENIEKTyanbHOM CO6CTBEH-
HocTw, 2024 r. https:/primeministerkz/ru/news/reviews/apellyatsionnyy-sovet-politika-marketpleysov-i-rassmatrivaemye-dela-minyust-o-zashchite-

prava-intellektualnoy-sobstvennosti-29041

4 HaLnoHanbHblIi MUHCTUTYT UHTEINEKTYanbHoM cob6eTBeHHoCTH (Qazpatent) https:/qgazpatent.kz/ru

5 Ibid
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M OLEHKN MPaBOMEPHOCTWU perucTpaumum. 9Tn dakTopbl
CO3/atoT 3HaYMTeNbHblE BbIZOBbI A5 CYAeOHON MPaKTUKK,
NPUBOAS K 3aTAMVBaHUIO PasbmpaTenbCTB U BbIHECEHNIO
HEO[JHO3HAYHbIX peLleHui. B cBA3WM C 3TUM aKTyasbHON
OCTaeTcad HeobxoAMMOCTb BHeApeHus 6onee cneuuanu-
3MPOBaHHbIX MEXaHW3MOB PacCMOTPEHWUS TaKMX CrOPOB,
4YTO MO3BOMUT MOBbLICUTbL MPeAckadyeMoCTb U 060CHOBaH-
HOCTb CyAeHOHbIX PELLEHWA.

OTCyTCTBME CYAOB MO WHTENNEKTyanbHOW CO6CTBEH-
HocTK B KasaxcTaHe Takke siBASETCH 3Ha4YMMOW npobne-
MOW. B cTpaHax ¢ 6onee pa3BuToOl CyAeOHON CUCTEMON B
0651aCTV MHTENNEKTYanbHOM COGCTBEHHOCTM, TaKMX Kak
CLUA n Benuko6puTaHus, CyLeCcTBYeT NpakT1ka co3aaHus
Creunann3npoBaHHbIX CyoB.5 3TV CyApl, Kak Mokasana
MeXKAyHapoaHast NpakTMKa, CNoCOBHbI 3HAYUTENBHO YCKO-
pWTb PacCMOTpPEeHWe [efl, MOBbICUTb Ka4yeCTBO CyAeOHbIX
PeLUEeHNI U CHU3UTb BEPOATHOCTb OLIMBOK. B Bennkobpu-
TaHWUK, HanNpuUMep, Cyfbl, CNeLnanusnpytoLLmMecs Ha aenax
Mo TOBapPHbIM 3HaKaM, MNO3BOAAOT HbICTPO N 3DMOEKTUBHO
peluaTb Cropbl, 4TO MomoraeT 6u3Hecy paboTaTb B CTa-
OUbHbBIX NPaBOBbIX YCNOBMAX.”

B KazsaxcTaHe obuise cyabl Neperpy>keHbl genamu, a
pacCMOTPEHNE CMopoB B chepe MHTeNNeKTyanbHOM Cob-
CTBEHHOCTW TpebyeT 6onee yrnyb6aeHHoro, crneymnanmsmpo-
BaHHOrO MOAXOAA.

B oTtnmune ot KaszaxcTaHa, B Poccuiickon deaepadinn
nevictyeT Cya MO MHTeNNeKTyanbHbIM NpaBaMm, CO3faH-
HbI B 2013 roay. Ero oeatenbHOCTb NO3BoAMMAa CHOOPMU-
poBaTb 6onee NocnefoBaTeNlbHYO CYAEOHYHO MPaKTUKY 1
obecneynTb KBaNMOULMPOBAHHOE PACCMOTPEHWE CMOPOB,
CBfI3aHHbIX C TOBAPHbIMW 3HaKaMK, NaTeHTaMu 1 ApyrumMu
06beKTaMN MHTENNEKTYaNbHON CO6CTBEHHOCTU.

TaKoW onbIT MOXET 6bITb NnoneseH Ana KasaxcrtaHa, no-
CKOMbKY CO3AaHue CrneLmann3npoBaHHoro cyaa Morno 6bl
MOBbLICUTb KA4eCTBO PACCMOTPEHUS [ief, COKPaTUTb CPOKM
MX pa3peLLeHns 1 YKpPenuTb 3alliuTy npaB npaBoobnagate-
nen.

Ba>kHO paccMaTpuBaTh He TONbKO COBEPLLEHCTBOBAHME
CYLLECTBYROLLMX MEXaHNM3MOB, HO U YCUNEHME MEP CaMO-
perynMpoBaHus pbiHKa, BKOYas pasBuTve creumanmaun-
POBaHHbIX apOUTPaXKHbIX MHCTUTYTOB B cdepe MHTeNeK-
TyanbHOM CO6CTBEHHOCTU. OTO MOXET CTaTb OAHUM K3
peLleHnin aAna noBblleHns ahOEKTUBHOCTU paspeLleHns
CMOPOB N CHUXKEHUS HAarpy3Kn Ha CyiebHY CUCTEMY.

Taknm 06pasom, KOMMAEKC NpobAeM, CBA3AHHbIX C He-
[IOCTaTOYHOW cneunannsalumein cyfos, oTcyTcTBUEM -

(DeKTMBHOrO A0CyaebHOro YperyMpoBaHus, HexBaTKOW
OCBeJIOM/IEHHOCTW MpeAnpuUHMMaTENe U TEXHUYECKMMMU
TPYAHOCTAMM, TPeByeT 3HAUMTENbHbIX YCUAWA ANA UX pe-
weHms. C y4eTOM MUPOBbIX TEHAEHUMIA U NPaKTUK B cdhepe
WHTENNeKTyanbHol COBCTBEHHOCTM KasaxcTaHy HeoHxo-
AMMO COBepLUEHCTBOBATL CBOKO MPaBOBYO CUCTEMY ANS
obecneveHnss nydlleit 3allMTbl NpaB BnajenbleB ToBap-
HbIX 3HAKOB.

Cype6Has npakTuKa U afisTepHaTUBHOE peLleHue cro-
pOB ToBapHbIX 3HaKoB B Pecny6nuke KasaxcTaH

HecMoTpst Ha cyllecTBytolMe npobnemMbl, KasaxcTaH
JO6UNCS 3HAUMTENBHOrO MPOrpecca B 3aluuTe Npae Bna-
OenblieB TOBapHbIX 3HAKOB. B mocnefHne rofdbl OTMeYa-
€TCA pa3BUTME MpPaBOBOW 6asbl M COBEPLIEHCTBOBAHMWE
CyAebHOM MpakTWKK, YTO CMOCOBCTBYET YKPENNIeHMo cu-
CTeMbI 3aLLNTbI MHTENNEKTYanbHOM CO6CTBEHHOCTU.

OfHako, MpaBoBas cucTemMa elle faneka OT COBep-
WeHcTBa. Hanpumep, cynebHas npakTuka B KasaxcTaHe
no eflaM O TOBapHbIX 3HaKax aKTMBHO pa3BMBaETCH, HO
NO-NMPEeXHEMY CYLLEeCTBYIOT Mpobenbl B MpaBonpuMeHe-
HWW, CBSA3aHHble C OTCYTCTBMEM YETKMX CTaHZapTOB A4S
pelleHns cnopHbIX BonpocoB.® OfHOM 13 Takmx Npobrem
ABJIAETCA CIOXHOCTb B OMpefieSieHnM CXOACTBA TOBAPHbIX
3HAKOB W X MPaBOMEPHOCTU, YTO NMPUBOAUT K HEOAHO3HAY-
HbIM Cy1€OHBIM pEeLLEHVAM 1 3aTArMBaEeT MPOLIECC pa3pe-
LEHWA CNopoB.°

Mo MHeHuto M. KanaluHnkoBon, cyabk BepxoBHoro Cyaa
PK «3almTa MHTENNEeKTyalbHOM COGCTBEHHOCTH, B TOM
4yucne ToBapHbIX 3HAKOB, ABMSETCA OAHUM K3 Hanpagfe-
HUA SKOHOMWYECKOW MHTerpaumm B pamkax TaMOXKeHHO-
ro coto3a 1 EAMHOr0 9KOHOMUYECKOro MPOCTPaHCTBa U B
HacTosilLee BpemMsA 0603Ha4YeHa B KayecTBe OAHOW M3 OC-
HOBHbIX 3aga4 [loroBopa 0 EBpasnnckom 3KOHOMUYECKOM
Cotose, BBMAY Yero HeobxoaMMo MpPOBOAUTb paboTy Mo
JanbHenuemMy CoOBEPLUEHCTBOBAHNIO 3aKOHOAATENbCTBA U
NpPaBOMPUMEHUTENBHOM MPaKTUKMN» .10

Ha npaKTuKe KasaxCTaHCKWe CyAbl 3a4acTyro CTanku-
BalOTCA C TPYAHOCTAMM MPW PACCMOTPEHUN AeN, Kacato-
LLMXCA CXOXMX TOBAPHbIX 3HAKOB. Hanpumep, B O4HOM 13
[en paccmaTtpuBarsnca crnop Mexzay ABYMS KOMMaHUAMMY,
NCNOAb3YROLMMN CXoxne 3Hakn «HAIGER» n «<HAGER».
CyL, He UMest YeTKUX KPUTEepUEB AN ONpeaeneHns CXoa-
CTBa TOBAPHbIX 3HAKOB, BbIHEC peLLeHNe B MOMb3y UCTLA,
KOTOPbI NPOAEMOHCTPUPOBAST JoKa3aTebCTBA NyTaHULb!

6 BcemupHasi opraHn3auymns HTeNneKTyanbHov co6eTBeHHocTy (BOMIC). (2017). Mosuumm B 061aCTy 3aLUMTbl TOBAPHbIX 3HAKOB 1 GPEH-

Z0B Ha rnobasabHOM ypOBHe.

https:/www.wipo.int

7 Ibid

8 AbblnixaHoBa XK.A., 0630p cyae6Hou npakTuky PK o BoNpocy B3bICKaHWs! KOMIEHCaLmMm C HapyLumTene npaB Ha ToBapHble 3HaKu
https:/online.zakon.kz/Document/?doc_id=32996722&p0s=40:-58#pos=40:-58

9 Y. KanawHukoBa, cyabs BepxosHoro Cyaa PK, 06beKT criopa - ToBapHbIi 3HaK https://online.zakon.kz/Document/?doc_id=31586016
10 Y. KanawHukoBa, cyabs BepxosHoro Cyaa PK, 06beKT criopa - ToBapHbIi 3HaK https://online.zakon.kz/Document/?doc_id=31586016
11 CropsbI O npase VIHTenneKTyanbHo CO6CTBEHHOCTY (MpakTuyeckoe nocobue), cTp. 50, 2024 r. https:/sud.gov.kz/sites/default/files

page_docs/spory_o_prave_intellektualnoy_sobstvennosti.pdf
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cpean notpedutenein.’ OgHako pelleHre 6bI10 OCMOPEHO,
1 B fanbHelLeM 6bIn10 MPU3HAHO, YTO B BOMPOCE CXOACTBA
3HAKOB CYLLECTBYOT Npobesibl B HOPMaTUBHOM 6ase, YTo
BbI3blBaeT BOMPOCHI O MPABOMEPHOCTM TakuX pPeLleHniA B
[0IrOCpoYHoOI NepcnekTuge.'®

B 5TOM KOHTEKCTE BaXkKHYHO POSb HAYMHAKOT UrpaTh asb-
TepHaTMBHble CMOCO6bI paspelleHns CropoB, Takme Kak
apouTpaXx U Meanaums.

ApbuTpax, Kak anbTepHaTMBa CyAebHbIM pasdupaTenb-
CTBaM, cTan 6ofee pacnpocTpaHeHHbIM B KasaxcTaHe,
0CO6eHHO B cepe MHTeNneKTyanbHohn COBCTBEHHOCTY.
ApbuTpaxk MO3BOMSET CTOPOHAM YyperynnpoBaTb CMOpbl
ObICTPEe M C MEHbLUWMMM 3aTpaTamMu, Npu 3TOM CyAbK-apon-
TPbl, Kak NpPaBWIo, UMeLOT Bonee rnybokmne 3HaHUsA 1 OMbIT
B CneundyrKe HTENNEKTYanbHOM COBCTBEHHOCTH, YTO CNO-
cob6CTBYET 60N1ee 060CHOBAHHbBIM peLleHnsaM. ™

OAHaKo, HECMOTPSA Ha 3To, apbuTpaxk B KazaxcTaHe Bce
ellle CTaNKMBaeTCA C onpeaeneHHbIMU NpobnemMamiu, Takm-
MW KaK HeJOCTaTOK KBanMMuUUMPOBaHHbIX apOUTPOB U He
BCerfia NpospayHasi NnpakTuka B chepe MHTeNNeKTyanbHoM
COBCTBEHHOCTN.'®

Meanaums kak MeTof AOCYAe6HOro paspelleHust cro-
POB TakXXe Ha4MHaeT Mony4yaTb Bce 6ofbliee npu3HaHue
B KasaxcTaHe, 0CO6EHHO cpeay Manoro u cpegHero 6ms-
Heca. NpenmyLLLeCTBO MeamaLMn 3aKIo4aeTcsa B TOM, YTO
OHa MO3BONAET CTOPOHAM COXpPaHUTb AeNoBble OTHOLLE-
HVA 1 n36exkaTb AONTUX CyAebHbIX padbupaTensbcTs. OaHa-
KO, HECMOTPS Ha OYEBUAHbIE MPEVMYLLECTBA, MeANALNS B
KasaxcTaHe Bce ellle He nofyymna AOMXKHOro pacnpocTpa-
HeHVA B cdepe 3allmTbl TOBAPHbBIX 3HAKOB.

Kak otmetun OMutpuin AnekcaHaposuy bpatyco, «Me-
avauns aBAseTcs oAHUM 13 Hambonee ahdOEKTUBHbBIX Me-
TOLOB PaspelleHnst CropoB B CHepe WHTENNEKTyanbHOM
COBCTBEHHOCTM, MOCKOSMIbKY OHa MO3BOMSET CTOPOHAM
NPUIATK K KOMMNPOMUCCHOMY peLIEHNIO 6e3 ANIUTENBHOIO U
3aTpaTHoro cygebHoro npoteccar.'® HecMoTpst Ha pacTy-
LLIYHO MOMNYNAPHOCTb apbuTpaxka 1 Meavaumm, NpobnemMbl,
CBfI3aHHble C UX MPUMeHeHNeM B cepe TOBapHbIX 3HAKOB,
elle ocTatoTcs akTyanbHbIMWU." OTCYTCTBME YETKMX U 06-
Leoba3aTenbHbIX NpoLeayp A8 Meamaummn n apbuTpaxa,
a TakXxe HefoCTaToYHas OCBEAOMIIEHHOCTb MpeanpuHm-
MaTenen O BO3MOXHOCTSX asibTEPHATUBHbBIX METOAOB
paspeLleHns CnopoB TOPMO3AT pasBUTME 3DHEKTUBHbBIX
MEXaHV3MOB 3alllMTbl NMpaB Ha TOBapHble 3HakW. 37O, B
CBOIO O4epellb, MPUBOAWT K NeperpysKe Cy0B W 3a[epXKKe
B MPUHSATUM PELLEHMI MO BaXKHbIM AeNam.

[na ynyylleHns cutyaummn Heobxoammo paspabaTtbiBaTb

n BHeapATb B KasaxcTaHe 6onee 4eTkne HOPMaTWUBHblE
aKTbl, PErympytoLLme apbuTpaxk n Meamaumto B chepe To-
BapHbIX 3HaKOB. BHeapeHWe MexayHapoaHbIX CTaHAapTOB
1 cO3AaHve Crneumann3avpoBaHHbIX apoUTPaXKHbIX OpraHoB
MO3BONAT YCKOPUTb MPOLIECC pa3peLleHnst CMOPOB U NMOBbI-
CUTb Ka4eCTBO peLleHuI, 4To 6yaeT CNOCO6CTBOBATL YI1yYy-
LUEHMIO NPaBOBOW CUCTEMbI B LIENIOM.

3aknoyeHue

AHanu3 npaBoOBOro PerynMpoBaHna TOBapHbIX 3HAKOB
B KazaxcTaHe No3BOIW BbIABUTL Kak AOCTUXKEHUSA, TaK U
CyLLeCTBYHOLLME MPO6IEMDI, TPEBYOLLIME peLleHms. HecMmo-
Tpst Ha ObLlee COOTBETCTBME 3aKOHOAATENbCTBA MeEXAY-
HapoAHbIM CTaHAApTaM, ero MpPaKTUYeCKoe MpUMEHEHMe
CTaNKMBaEeTCs C PAAOM CNOXHOCTEN, 3aMeNALWLMX NPO-
LiecC perncTpaumm 1 3alnTbl NpaB BAafenbLEB TOBAPHbIX
3HaKoB. OAHMM K3 KITHOYEBbIX (PAKTOPOB, BAUSHOLLMX Ha (-
(DEKTMBHOCTb CUCTEMbI, ABASIETCH CMIOXHOCTb 9KCMEPTUSbI
TOBapHbIX 3HAKOB, OCOGEHHO B 4aCTM OLIEHKN X CXOACTBA.

MNpoueaypa 9KCNepTU3bl BKIKOYAET B cebsi Kak dop-
MasbHYHO, TaK 1 MOJIHYIO NPOBEPKY, A€ OCHOBHOE BHUMA-
HVEe yaoenseTcs aHannay OpurnHanbHOCTU U CTeneHn CXoa-
CTBa 3asB/IEHHOr0 0603HAYEHNA C YXKe 3aperncTprpoBaH-
HbIMW TOBapPHbIMK 3HaKaMn. OAHAKO OTCYTCTBUE YETKO pe-
FNaMeHTUPOBaHHbIX KPUTEPUEB OLIEHKN MOXET NMPUBOANTL
K CYObEKTUBHOCTM B MPUHATMMW pelleHuin. B yacTHOCTY,
CNOXHOCTb BbIABNEHNS CEMaHTUYeCKOro, (OHETNYECKO-
rO 1 BM3YyanbHOMO CXOACTBa 3HAKOB HEPeaKO CTaHOBUTCH
MNPUYMHON OTKA30B B permcTpaummn 1 nocneayroLmx cyaeo-
HbIX pa36upaTensCTB. 3Ta NpobnemMa NogYepkMBaeT HeOO-
XOAMMOCTb AaibHEeNLero COBEPLUEHCTBOBAHNS METOAO-
NOrUM 3KCNEePTU3bI, BHEAPEHMA 60/1ee TOUYHbIX aNrOPUTMOB
CpaBHEHMS 3HAKOB, @ TakXe MOBbILLIEHNA KBann®uUKaLmum
SKCMNEepTOB, 3aHMMAOLLMXCA PACCMOTPEHNEM 3aABOK.

Kpome TOro, oTcyTCTBME CrNeunann3npoBaHHbIX Cya0B
MO WHTENNEKTyanbHOM COGCTBEHHOCTU YCNOXHSET Mpo-
LiecC paCCMOTPeHMS Aef, yBenuymnBas Harpysky Ha obLipe
CyAbl, KOTOpble He Bcerja obnagaroT AOCTaTOYHOW 3KC-
NepTU30 B 3TOW obnacTn. B MexayHapoAHOW npakTuke,
Hanpumep B Poccuu, OeCTBYIOT CheumnanusvpoBaHHble
CyAbl MO WMHTENNeKTyanbHON COBCTBEHHOCTM, YTO MO3BO-
NAeT 3HA4YUTENbHO MOBbLICUTH Ka4eCTBO W ONepaTMBHOCTb
cyaebHbIX pelleHnin. KazaxcTaHy crnefyeT pacCMOTpeTb
BO3MOXHOCTb BHEAPEHNSI MOAOOHON CUCTEMbI, UTO CTaHeT
BaXHbIM LUAroM B PasBUTUN 3aLUMTbI MHTENNEKTYaNbHbIX
npaB.

12 Ibid, c1p.52-53

13 Ibid, cTp.73

14 BcemupHasi opraHu3aums uHTeneKkTyanbHok co6eTeeHHocTy (BOVIC). (2017). MNosuummn B 061aCTH 3aLUMTbI TOBaPHbIX 3HAKOB 1 GPEH-
/0B Ha r/7106a/1bHOM ypoBHe. https:/www.wipo.int

15 Ibid

16 bpaTtycs, [. A. (2020). AnbTepHaTuBHbIE CrIOCO6bI paspeLLeHisl CopoB B Chepe MHTENNEKTYanbHOM CO6CTBEHHOCTY. https://online.
zakon.kz/Document/?doc_id=35622038

17 Ibid
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Elwle ooHMM 3HaYMTENbHBbIM BbI30BOM OCTaeTcsl Hefo-
CTaTOYHaaA pasBUTOCTb [OCYAeBHOro yperynmpoBaHus
CMopoB. B cTpaHax ¢ pasBMTON CUCTEMOW 3aLLUUTbI MHTEN-
NeKTyanbHOM COBCTBEHHOCTU, TaKmX Kak 'epmaHms n CLUA,
LUMPOKO MPUMEHSIKOTCH MeXaHU3Mbl MeamaLmmn 1 apbuTpa-
»Ka, YTO MO3BOMSET 3HAYUTENBHO COKPATUTb KOMYECTBO
CyAebHbIX MPOLECCOB M CHU3UTb Harpysky Ha cyaebHyro
cucteMy. B KazaxctaHe apbuTpax 1 Meavauus noka He
NONYYUAM LMPOKOrO pacnpoCTPaHEHNs, YTO TpebyeT ak-
TUBHbIX Mep MO UX pa3BUTUIO. BBeaeHne o6a3aTeNbHbIX
npoueayp AocyaebHOro yperynmpoBaHus, a Takke Gopmu-
pOBaHWe WHCTUTyTa MpodeccuMoHanbHbIX MeanaTopoB U
apOUTPOB MOMYT 3HAYUTENBHO MOBbLICUTL 3(MHOEKTUBHOCTb
CUCTEMbI 3aLLMTbl TOBAPHbIX 3HAKOB.

TakrM 06pa3om, A5t COBEPLUEHCTBOBAHMSA CUCTEMbI 3a-
LWMTbI TOBApHbIX 3HaKOB B KadaxcTaHe HEOOXOAMMO KOM-
nneKcHoe pedopMUPOBaHME, BKIIOYAKOLLIEE HECKOMbKO
KOYEeBbIX HanpaBneHnin. Bo-mepBblx, TpebyeTca ycoBep-
LLUEHCTBOBaAHME 3aKOHOAATENbCTBA W 9KCMEPTU3bl TOBap-
HbIX 3HAKOB, YTO MO3BOSIUT YCKOPWUTb MPOLIECC WUX Peru-
CTPaUUM 1 CHU3UTb KOJTMYECTBO OTKA30B, OCMapUBaEMbIX
B cyaebHOM nopsiake. Bo-BTopbIx, HEOGXOANMMO BHepeHme
CMeLMann3npoBaHHbIX CyIOB MO UHTENNEKTyanbHOW Cob-
CTBEHHOCTW, YTO MOBbLICUT KBaIMMUKALMIO Cyaen 1 yCKo-
pUT PacCMOTPEHNE CMOPOB. B-TpeTbux, BaXXHO pasBMBaTb
anbTepHaTUBHbIE MEXaHV3Mbl Pa3peLLEeHnst CMOPOB, Takue
Kak apbuTpaxk 1 Meamnaums, YTo MO3BOMNT CHU3UTb Harpy3-
Ky Ha CcyfaebHyto cucTeMy M caenaTb 3aluTy npaB 6onee
OOCTYMHOW 1N 9 OEKTUBHON.

B ponrocpoyHor nepcnekTvBe pedopMupoBaHue npa-
BOBOW cuCTeMbl KazaxcTaHa B 061acTu MHTeNNeKTyab-
HOW COB6CTBEHHOCTM OGyAeT CMocO6CTBOBATb YYHLLEHNHO
MHBECTULMOHHOIO KNMMaTa, NOBbILLIEHNIO A0BEPUS BU3HE-
ca K CylebHON cncTeMe 1 pa3BUTUO MHHOBALIMOHHOW KO-
HOMWKM. SPdeKTMBHASA 3alLMTa TOBapPHbIX 3HAKOB UrpaeT
KHOYEBYHO ponb B GOPMMPOBAHMM 6NaronpUsTHbIX YCNo-
BUI ONs NpeAnpuHUMaTenei, CTUMYMPYET KOHKYPEHLMIO
1 CMOCOOCTBYET MHTErpaummn KazaxctaHa B MMPOBOE 3KO-
HOMMYecKoe MpPOCTPaHCTBO. [103TOMYy AanbHelas pabo-
Ta B [@aHHOM HanpaB/eHWn Jo/KHa CTaTb MPUOPUTETOM
KakK A5 rocyapCTBEHHbIX OPraHoB, TaK 1 AN npodeccro-
HanbHOro coobLLECTBA, Y4acTBYHOLLErO B Pa3BUTUN CUCTe-
Mbl MHTENNEKTYanbHOM COGCTBEHHOCTM
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ITPARTNRA

Strengthening IP Enforcement in Developing
Economies: Overcoming Barriers and Paving
the Way for Sustainable Growth

YcwnneHue 3allnTbl MHTEIEeKTYyaslbHOM
CO6CTBEHHOCTH B pa3BUBAIOLLMNXCS
SKOHOMUKaX: MpeoosieHne 6apbepoB U My Thb
K YCTOMYNBOMY POCTY

Annotation. Focusing on the multifaceted problems developing countries face
when trying to enforce intellectual property (IP) rights, this article discusses ways
increasing enforcement against those who infringe proactively and strategically.
Stricter IP protection not only discourages innovation, discourages foreign
investments but also produce counterfeit and pirated goods. The paper discusses
some systemic issues including poor legal frameworks, resource constraints,
public apathy and corruption. The article responds with suggested comprehensive
unawareness initiatives, legal reforms, more funding, technological integration,
and international cooperation as imperative parts for developing a strong IP
enforcement scheme to support sustainable economic advancement.

Keywords: Intellectual Property, IP Enforcement, Developing Economies,
Counterfeiting, Legal Reform, Economic Development, Public Awareness

AHHoTayms. CocpeoTOYMBLUNCH HA MHOrOrpaHHbIX MpobemMax, ¢ KOTOPbIMM
CTasKMBaKOTCS Pa3BMBAOLLMECS] CTPaHbI NPy MOMbITKax 06ecneyntb cobtoe-
HWe MpaB MHTEINEKTyabHoW co6eTBeHHOCTM (MIC), B 9TV cTaThe 06CY»KAarTCs
Crocobbl yCUIEHWUS MPaBONPUMEHEHUS MPOTUB TeX, KTO HapylLaeT Ux MpoaKTUB-
HO u cTpaTerndecku. bonee ctporas 3aiymra VIC He TOSIbKO MpensiTCTBYEeT MHHO-
BayusIM, NPENATCTBYET MHOCTPAHHBIM MHBECTULIMAM, HO U MPOM3BOANT KOHTpa-
(aKTHYO ¥ NUPaTCKYrO MPOAYKLMIO. B cTaTbe 06CyKAaroTCs HEKOTOPbIE CUCTEM-
Hble po6ieMbl, BKIOYas cnabyro npaBoByto 6a3y, OrpaHN4YeHHOCTb PEeCypCoB,
06LECTBEHHYIO anaTuo 1 KOppynuuro. B cTaTee garoTcsl OTBEThI C npejnarae-
MbIMUW BCEOGBEMITIOLLIMMU MHULIMATNBAMM 110 HEOCBEOMIEHHOCTH, NPaBOBLIMM
pepopmamy, 60bLUNM (UHAHCUPOBAHNEM, TEXHOJIOMMYECKOWN MHTErpaumnen u
MEeX/yHapOAHbIM COTPYAHUYECTBOM KaK 0653aTe/lbHbIMM YacTsamMu AJ18 paspa-
6OTKWU HaeXHOU cxeMbl obecrniedeHns cobmrogenHns npas VIC 451 NoAaep>KKu
YCTONYNBOIrO 3KOHOMUYECKOrO Pa3BUTHS.
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Introduction

As the world now is with a globalized economy, intellectual property rights are
important for creation of new product and service, attracting foreign investment
and protecting the market integrity. But in many developing countries it is still a
big problem to uphold IP rights as outdated legal frameworks along with the lack
of resources and public awareness’. If weak enforcement mechanisms prevail,
the negative chain of events could possibly include limited innovation, poor
economic growth, inundated markets with counterfeits, and overall diminishing
consumer trust and harming real companies.

Without IP protection, both domestic and foreign investors are deterred, and
progress in the economy is impeded by the circulation of pirated goods which
undermines market fairness. At the same time, most small and medium-sized
enterprises (SMEs) in these regions have been oblivious to the significance of
protecting their intellectual property, reinforcing the difficulty of establishing an
enduring IP ecosystem.

The article performs a comprehensive study of multiple obstacles which
block effective IP enforcement within developing economic systems. The article
presents detailed plans including contemporary legal framework updates and
technologically advanced monitoring investments together with enhanced
international collaboration as methods to develop an IP system that is adaptive
and resistant to threats.

Essentially, intellectual property rights stand as fundamental constructs for
building right innovation surroundings. Intellectual property rights, and consumer
confidence and brand value develop, keep the origins of goods and services
still traceable. Continuous IP enforcement is needed in the case of emerging
economies to provide incentive to creativity and new investments. It provides an
effective IP protection system that induces the registration of innovation while
preserving the investments from domestic and international participants.

In a number of developing nations, IP enforcement has been rife with
deficiencies in law and supporting infrastructure due to their being very weak.
Combining stringent regulations with market awareness of local conditions,
consumer conduct and habits, and the enforcement efficiency primarily relies
on keys. Market responsive but rigorous legal environment is a vital precondition
to avoid that intellectual property is not considered as an asset. Factors of both
cultural and law and economics explain why an enforcement system that builds
needs modern adaptive solutions that are context specific.

Challenges in IP Enforcement

Price and a host of other challenges stand in the way of jurisdictional
enforcement of intellectual property rights in the developing world. First of all,
there are many stakeholders (consumers, small and medium sized enterprise,
law enforcement agencies and government officials) who do not understand
very well about intellectual property (IP) rights. All this has wide repercussions.
That example is that SMEs do not know the benefits of strategic protection
of its innovation. Non protection of the ideas and products developed by the
companies in the sector will result in loss of competitive edge, loss of incentive
for the remaining investment to produce new versions of ideas and products
by other companies who can poach or infringe on ideas and products from the
companies of the sector without proper IP protection.?

1 UNCTAD. (2021). Economic Development in the Digital Age: Intellectual Property
Rights. Geneva: United Nations Conference on Trade and Development.
2 World Intellectual Property Organization (WIPO). Why is Intellectual Property Import-

ant? Retrieved from https./www.wipo.int/about-ip/en/.
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Furthermore, when law enforcements agencies and government officials
do not understand the IP laws well enough, those agencies will arrest for
infringement but fail to prosecute. Consequently, this creates an environment for
infractions of IP which is not challenged rigorously; this sends a message that
undermines the value of originality and deters general innovation approaches.
This, therefore, sets in a path of vicious cycle where infringements of IP are being
perpetuated to be closed ended and to sustain a culture where creative and
technological progressiveness is implemented into losing power and becoming
economically unable.®

Moreover, intellectual property (IP) legal frameworks in many countries of
the developing world lack consistency with fast changing modern technological
development and high rate of integration into international markets. We can easily
tell that most of these laws have long been passed and have very little power to
amend other things such as digital commerce, biotech or other industries coming
out of nowhere at a super speed. It is unjust then on those that are infringers
either through little or heavy loopholes granting local innovator's opportunity to
onboard without contributing creative and technological contributions.*

The legal provisions are way too old and the enforcement practices also vary
from plus to place. Uneven application from the laws pertaining to IP is also
affected by under resourced judicial systems, fragmented regulatory agencies
and lack of designated training of law enforcement officials. By letting counterfeit
and pirated goods spread in the market with very low risk of detection and
punishment, the innovation and investment of the legitimate enterprises can be
threatened.

Additionally, systemic corruption and bureaucratic inefficiencies generally
hardens enforcement efforts. In some cases the administration or the court
bodies that are a responsibility for enforcing IP laws do not effectively exercise
IP violations due to corruption of those responsible for them. Nevertheless,
although robust enforcement has a deterrence effect, bureaucracies and
inefficient processes erode deterrence effect because they generate a situationin
which bureaucratic red tape and delays in the legal processes might discourage
prosecution or decrease its effectiveness. Together these factors produce
a framework that does not sufficiently involve the protection of intellectual
property and constitutes a small zone of opportunity for benefit to innovation.®

At the same time, lack of resources can be one of the challenges to develop
IP legal enforcement. However, the budgetary limitations are one of the
most often dealt with issues; many governments spend less than 1% of their
national budgets on IP enforcement®. This has thus left enforcement agencies
underfunded, making them unable to function, as similarly the personnel of the
law enforcement and judicial system who have to deal with the complexities of
IP law, have not been trained properly. Yet, such ill trained officials may fail in the
IP violation detection, investigations and prosecution.

In addition, the enforcement is readily limited in the absence of modern
technological tools needed for monitoring and tracking of infringements in
today’s digital world. In most case, agencies take care of obsolete systems and

3 United Nations Conference on Trade and Development (UNCTAD). Intellectual Proper-
ty, Innovation, and Economic Growth. Retrieved from https://unctad.org/topic/technology-and-
innovation.

4 World Intellectual Property Organization. World Intellectual Property Indicators 2021.
Retrieved from https.//www.wipo.int/edocs/pubdocs/en/wipo_pub_941_2021.pdf

5 World Bank. Worldwide Governance Indicators. Retrieved from http./info.worldbank.
org/governance/wgi

6 Maskus, K. E. (2000). Intellectual Property Rights in the Global Economy. Washington,
D.C.: Institute for International Economics

have out of date technological infrastructure, which makes it impossible for the
agencies to adopt sophisticated techniques used by the counterfeiters. For that
reason enforcement agencies are forced to use their small resources on socio
economic issues of greatest pressing nature as at the moment (public safety
& health care) that detract IP protection to the fringes of their priority agendas.

Policy and Strategic Solutions

To address these challenges, the simultaneous changes in the legal,
institutional and technological sorts need to be dealt with. Furthermore, large
public awareness campaigns should be launched by the governments and NGOs
to educate stakeholders of importance of IP rights. They say that intellectual
property protection of SMEs, entrepreneurs and consumers are not properly taken
care for the reasons fearing the consequences; therefore, we should develop
the initiatives that will put weight on this burden of the protection of intellectual
property which will promote the use of intellectual property on economic and
social basis. Very successful awareness campaigns as in developed countries
are a model as to how a culture surrounding abuse of IP rights.

Moreover, there is a need for reviewing and updating one of the existing IP
laws (agreements) in the light of international standards such as, where in case
of international agreements, such as the Agreement on Trade-Related Aspects
of Intellectual Property Rights (TRIPS), international standards are to be taken
into consideration. Going a long way in provoking a more predictable and safe
environment for innovation are open, clear and modern laws as well as stringent
enforcement mechanisms. Legal reforms should also standardize the procedure
so as to minimize contradiction, the possibility of corruption.’

For that reason, in the fulfillment of enforcement of IR, developing countries
will have to allocate so much more percentages of their budgets. It would also
invest advanced monitoring technological tools for violations, comprehensive
training programs to police and judges and the erection of IP protection units.
Thus, they raise the level of funding among the institutions through which they
are able to be able to handle the institutional capacity to fight the IP challenges
of the present days.®

Due to the increasing level of transnationality in intellectual property concerns,
global cooperation is required. As a result, they can provide technical support to
developing countries in the form of capacity building initiatives and knowledge
exchange programs with industrialized economies. Bilateral and international
initiatives to harmonize intellectual property standards help to coordinate the
global response to counterfeiting and piracy. Organizations like as WIPO and
UNCTAD provide essential tools and knowledge for adapting to local situations.®

Practical Examples and case studies.
In some developing areas, measurable improvement in IP compliance

has been linked with targeted public awareness campaigns. For instance, the
countries that are spending cash on making SMEs understand the value in

7 WIPO. (2021). Strengthening Legal Frameworks for IP Protection. Geneva: World
Intellectual Property Organization.

8 World Bank. (20217). Investing in IP Enforcement: A Global Perspective. Washington,
D.C.: World Bank Publications.

9 United Nations Conference on Trade and Development. (2021). Economic Develop-
ment in the Digital Age: Intellectual Property Rights. Geneva: UNCTAD.
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registering their innovative ideas have watched a sharp fall in reprisals such
as counterfeit ones which consequently have attracted foreign investment by
ensuring they have commitment in earnest IP enforcement™®.

Since some jurisdictions have suffered from delays and inconsistencies it has
sought to address differences between IP-related cases among jurisdictions with
serious judicial reforms. They have streamlined legal processes and specialized
the IP courts into more reliable judicial outcomes in these regions. “Such reforms
for other nations that are reorganizing their respective systems of IP checks can
serve as models

It is known that IP monitoring process can be integrated with advanced
technology. In several countries, Al enabled systems have begun running their
pilots and they were able to infer counterfeiting patterns and have been able to
respond quickly. Finally, the examples are given to illustrate the great potential
that technology offers in increasing the overall protection of IP'?

International Perspectives

Developing countries face IP enforcement challenges which share similarities
with international best practices that can serve as learning sources for these
economies. Throughout the years developed nations have identified advanced IP
defense mechanisms as essential elements for economic progress and creativity
development.’® These countries achieved environmental support for local
creativity and international business operation through modern enforcement
technology investments along with global standard-aligned legal frameworks.
The experiences of these countries offer essential guidelines to developing
economies that want to create secure IP systems to protect creative works and
drive technology development alongside economic sector expansion.

Developing countries should implement time-tested solutions while designing
systems that address their national requirements. Strategies based on
uniform solutions applied to socio-economic and legal structures with diverse
infrastructures must be considered ineffective. Organizations should use
obtained market knowledge from developed areas to address distinct regional
problems as part of their strategic plans.

When businesses join regional coalitions they can merge their intellectual
property expertise in order to handle IP-related problems which span across
several national borders. The implementation of uniform enforcement protocols
through collaboration between institutions leads to better overall effectiveness
in IP protection. Several new regional alliances across Africa and Southeast Asia
have launched initiatives for joint IP office development which aims to establish
border-enforceable legal standards. Global partnerships between countries
allow them to strengthen their international negotiating position which leads to
establishing stable IP environments™.

10 World Bank. (2021). Investing in IP Enforcement: A Global Perspective. Washington,
D.C.: World Bank Publications.

11 World Intellectual Property Organization. (2021). Strengthening Legal Frameworks for
IP Protection. Geneva: WIPO.

12 OECD. (2019). Trade in Counterfeit Goods. Paris: OECD Publishing.

13 World Intellectual Property Organization (WIPO). World Intellectual Property Indicators
2023.

14 United Nations Conference on Trade and Development (UNCTAD). Intellectual Proper-

ty and Development: Challenges and Opportunities, UNCTAD, 2079.
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Conclusion

Developing nations face an arduous challenge of
enhancing IP protection which extends past policy
adjustments because they must reconstruct their
innovation system for maintaining economic growth
sustainability. Effective enforcement measures become
difficult to implement because low public awareness
together with delays in legal framework updates and
budget declines and institutional corruption prevent
successful enforcement measures from taking effect.
To solve this problem one needs to deal with each issue
through multiple components.

The essential basic necessity to progress toward
better solutions includes a contemporary legal
framework. Standard protection policies emerge
when countries adjust their IP law standards to fulfill
international requirements which leads to increased
investor trust. Adding extra budget resources for IP
enforcement is crucial because it permits the acquisition
of new tools and the training of law enforcement
personnel together with the judiciary. Money invested in
developing institutions enables enforcement agencies to
combat criminal organizations that use internet piracy
and counterfeiting to operate illegally.

Through the combination of blockchain tracking
technology with Al monitoring systems organizations
gain better capabilities to detect counterfeits and piracy
activities and intercept them. The use of immediate
data analysis methods collaborates with conventional
policing practices to confirm technologically advanced
methods which reduce court mistakes along with
accelerating legal processes.

International nations need to strengthen their
cooperation since it represents the backbone of
counterfeit prevention operations. The World Intellectual
Property Organization (WIPO) together with the United
Nations Conference on Trade and Development
(UNCTAD) applies their educational resources and
technical support and capacity-building solutions to
meet the needs of developing nations. The creation of
shared intellectual property criteria demands nations
to establish bilateral and multilateral agreements that
enable joint countermeasures against foreign challenges.

The modern and robust IP framework serves both as
an innovation shield and a development tool that drives
long-term economic growth together with global digital
competition strength.
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3APYBERHbIN OIIbIT

AHHoOTauusa: B HacTosLwen Ha-
YYHOM CTaTbe aHan3upyroTcs
K/IOYeBble  acrekTbl Cyae6HOM
npakTuky  CoeamHeHHbIX LlITa-
TOB  AMeEpuKy,  KacaroLmecs
MpaBoBOro craTyca OObEKTOB,
CO3[4aHHbIX UCKYCCTBEHHbIM WH-
Tes/IIekToM.  PaccmaTtpuBaroTces
BOIMPOChI TOJIKOBaHWS 3aKOHOAa-
Te/IbCTBa, BKJ/IKOYas MOJIOXKEHWNS
3akoHa 06 aBTOPCKOM rpaBe u
nateHTHoro npaea CLLUA, a Takxe
COOTBETCTBME CyAE6HON MpaKTH-
K npuHUMnam  TpaganUmoHHOro
aBTopcTBa. [laHHasi cTaTbs CTa-
BUT riepes cobow Ljeslb MokasaTh
onbIT CLLUA no Bonpocy perynu-
pOBaHWs  MpaBOBOro  cTaTtyca
06BEKTOB, CreHepupPOBaHHbIX MC-
KYCCTBEHHbIM WHTE/IJIEKTOM. Ha
OCHOBaHWW aHa/msa Cyne6HoM
MpakTUKY [enaroTcs BbIBOAbI O
Heo6X0AMMOCTY  rapMOHM3aLIMM
MpaBOBbIX HOPM U CO3JaHUs HO-
BbIX MOAXOAOB K PeryimpoBaHnko
aBTOPCKUX M MNaTeHTHbIX MpaB Ha
pesynbTatbl  [AESITE/IbHOCTU  UC-
KYCCTBEHHOIO MHTE/IEKTA.

KnioyeBble cnoBa: uCKycC-
CTBEHHbIN  MHTEJIZIEKT,  aBTOP-
CKO€e [MpaBo, MaTeHTHOe rpaso,
cyaebHas npaktuka CLUA, npa-
BOBOM CTaTyC WCKYCCTBEHHOIO
WHTeNIeKTa, pernctpaymst npas,
pesynbTatbl  MHTENNEKTYaslbHOM
JeAaTeNIbHOCTH, NaTeHTHbIVi OpraH
CLLA, 3aKoHOAaTe/IbCTBO.

82

AHHOTauymusa: byn  fFbiabiMu
Makanaga Amepuka  Kypama
LliTaTTapbIHbIH XXacaHgbl MHTEN-
JIEKT  )KacaraH OO6bEKTIEPAIH
KYKbIKTbIK MapTebeciHe KaTbl-
CTbl COT MPaKTUKAaCbIHbIH HEri3ri
acnekTinepi TangaHazbl. 3aHaap-
Abl  TYCIHAIPDY Macenenepi, Cco-
HbIH iwiHAe AKLL-TbIH aBTOPIIbIK
KYKbIK >KOHE MNaTeHTTIK KYKbIK
Typasibl  3aHbIHbIH — epexerepi,
COHJfjan-aK CoOT MpaKTMKaCbIHbIH
ASCTYpJli aBTOPJIbIK — MPUHLMIT-
Tepre  CoMKeCTIr  KapacTblpbl-
nafbl. byn makana xacaHpgbl
WMHTENNIEKT — TyAblpFaH  O6BbEK-
TinepAiH KYKbIKTbIK MapTebeciH
peTTey maceneci 6ovibiHiwa AKLL
ToXIpUbGECIH KepceTyal makcaTt
eteqi. COT npaKTuKacbIH Tangay
HErI3IHAE KYKbIKTbIK HOpMasiap-
Abl  YUNECTIpy >KoHe XKacaHAbl
VHTENNEKT KbIBMETIHIH HITUXKE-
JIepIHe aBTOP/IbIK XXOHE MaTeHT-
TIK KVYKbIKTapAbl PETTEY/IH XaHa
TOCINAEPIH KYPY KaxXeTTIfir Typa-
Jlbl KOPbITbIHAbLIAP Xacanasi.

Ty#iH cesgep: xacaHbl MHTEST-
JIEKT, aBTOPJIbIK KYKbIK, MATEHTTIK
KVKbIK, AKLLI coT Taxxipnbeci, xa-
CaH/bl MHTEJTIEKTTIH KYKbIKTbIK
MapTebeCi, KYKbIKTapAbl TIDKEY,
BUATKEPITIK KbIBMET HOTWXKesepi,
AKLLI naTeHTTIK opraHbl, 3aHHama
)KOHEe HOPMaTUBTIK KVKbIK.

Annotation: This article
analyzes key aspects of the
judicial practice of the United
States of America concerning
the legal status of objects
created by artificial intelligence.
The issues of interpretation
of legislation, including the
provisions of the Copyright and
Patent Law of the US, as well as
the compliance of judicial practice
with the principles of traditional
authorship, are considered. This
article aims to show the US
experience in regulating the legal
status of objects generated by
artificial intelligence. Based on
the analysis of judicial practice,
conclusions are drawn about the
need to harmonize legal norms
and create new approaches to
regulating copyright and patent
rights to the results of artificial
intelligence activities.

Key words: artificial intelligence,
copyright, patent law, U.S. judicial
practice, the legal status of
artificial intelligence, registration
of rights, results of intellectual
activity, the US. patent office,
legislation.
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CypebHas npaktuka CLLUIA no Bornpocam
MpPaBOBOro cTaTtyca 0ObEKTOB,
CreHepupPOBaHHbIX MCKYCCTBEHHbBIM
WHTEJINIEKTOM KaK aHTUMNpumep
475 Pecnybninkmn KasaxctaH

BeBepeHue

VICKYCCTBEHHbIN UHTENNEKT aKTUB-
HO nepecTpamBaeT Bce cdepbl CO-
BPEMEHHOro o6LLECTBa, B YaCTHOCTH,
N3MEHEHNAM MoaAatoTCA 6bITOBbIE U
paboume NpoLecchl, e eCTb BO3MOX-
HOCTb 419 3aMeHbl YefioBeka WCKyC-
CTBEHHbIM UMHTennekToM'. [NpumeHe-
HWe UCKYCCTBEHHOMO MHTENMSEKTa CTa-
/10 HACTOJIbKO YacTbIM ABMEHNEM, YTO
€ro y4yacTtue B 6blTe, B 06pa3oBaHun,
npu paboTe U TBOPYECTBE HauyMHaeT
CTaHOBUTCS €CTECTBEHHbIM U 0OblY-
HbIM pakToM. OHMMUK N3 NEePBbIX, KTO
NnofBepraeTcs U3MeHEeHUAM Mod npo-
UCXoAsALIME BbI30BbI, BbICTynatoT Co-
efnHeHHble LWTtatbl AMepuku. MNoaxon
1 oTHoweHne CLUA, 6yayyv ogHUM 13
NVAEPOB B pa3paboTke 1N MPUMEHEHNN
TEXHONOMMIM  UCKYCCTBEHHOIO UHTEN-
JIEKTa, NPeACTaBAOT 3HAYUTENbHbIN
WHTEPEC AN U3YYEHUA UX MOAXOMOB
K MPaBOBOMY PEryMpoBaHUIO 3TUX
TEXHOMOMMI?. BMecTe ¢ BbICOKNM MPo-
rPeccoM LM@POBbIX TEXHOMOMMA pac-
TET U KONMNYECTBO CyAeOHbIX CMOPOB,
CB$I3aHHbIX C MPUMEHEHUEM WCKYC-
CTBEHHOIO MHTENNEKTA.

Llenb HacTosLlen cTaTbM 3aKktoda-
eTcA B M3y4eHun cymebHoM npakTu-

kn CLUA B 4acTu TONMKOBaHWW HOPM
3aKoHodaTeNbCTBa B OTHOLIEHUM
0OBbEKTOB, CreHepMpOBaHHbIX WCKYC-
CTBEHHbIM MHTeNnnekToM. [ns 6onee
JeTanbHOro 1  LeneHanpaBaeHHOro
n3yyeHms onbita CLUA B HacTosALLein
cTaTbe 6yayT pacCMOTPEHbI CyaebHble
[ena, Kotopble ABNAKOTCS MPaKTUKO-
ob6pasyoWmMmn He Tonbko B CLUA, HO
n B Mupe. MNpn cpaBHeHUM CyaedHbIX
aKTOB Hambonee noaxodamnMm MeTo-
JlaMK N3ydeHnsa npeacTaBnseTca hop-
MasnbHO-FOPUANYECKUIA N NOTUKO-HOPU-
AVYECKUIA MeTObl, MOSTOMY ON15 HayY-
HO-tOpPUOMYECKOrO aHanmn3a cyaebHom
NpakTUKK 6Gblnv BbIGpaHbl 9T ABa
MeToda. B ocHOBHOWM 4acTu HacTos-
LLIe Hay4HOW cTaTby 6yaeT NpeacTaB-
NneHbl cyaebHble pelleHnsa U MHEHKS
topucToB-NpakTkoB ad hoc. AHanus
MpaBOBOro OMbITa 1 CyAebHOM NpaKTK-
kn CLUA fomkeH cTtaTbh JOCTaTOYHbIM
OyHOAMEHTOM A5 pa3MblLLIEHNA 1
NCTOYHUKOM MepBbIX CUrHanoB Ana
NHULMNPOBAHUA BHECEHNA M3MeHe-
HUIA N JONOSHEHWW B 3akoHoAaTesb-
cTBO Pecnybnukn KasaxcTaH no BO-
npocam peryavpoBaHWa MpaBOBOro
cTaTyca OObEKTOB, CreHepMPOBaHHbIX
NCKYCCTBEHHBIM UHTENIEKTOM.

1 JoxuHa, E. (2023, 17 anpens). Kak MCKYCCTBEHHbIV MHTENNEKT U3MEHSET HaLle OOLLECTBO.
URL: https://www.dw.com/ru/kak-iskusstvennyj-intellekt-izmenaet-nase-obsestvo/a-65331410;
2 n3zsecmus. (2021, 25 utoHs). CLUA 3aa8unu o 1udepcmeae no UCKYCCMBeHHOMY UHMes1ekmy

6n1a200apsa KHP u P®, URL: https.//iz.ru/1183929/2021-06-25/ssha-zaiavili-o-liderstve-po-iskusstvennomu-

intellektu-blagodaria-knr-i-rf;
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Jeno Thaler v. Hirshfeld

OAHMM M3 3HAKOBbIX CyAebHbIX Aen Ans topuande-
CKOIO 1 Hay4YHOro coobulecTBa aBnsetcsa ageno Ctuee-
Ha Tanepa npotns [xeimca Xupwdenbaa, KOTOPbI
Ha MOMEHT crnopa 3aHuman AOS/HKHOCTb AMpeKTopa
nateHTHoro oduca CLUA. Wctey CtmBeH Tanep noaan
3asBKy Ha MaTeHT, yKas3aB CUCTEMY MCKYCCTBEHHOIO NH-
TennekTa «DABUS» B kauecTBe naobpetatens. B cBoem
NCKOBOM 3aaBneHun CTuBeH Tanep yTBepxxaas, 410 B
OaHHOM cnydae cucteMa «DABUS», HecMOTps Ha CBOO
aBTOHOMHOCTb, SIBNSIETCA €AVHCTBEHHbIM 1306peTaTe-
nem®. Tem He MeHee Cyj OTKasan B perncrpauum na-
TeHTa, cocnaswmch Ha nyHKT 100(f), rasbl 35 3akoHa
CLUA o naTeHTax, onpefensioLmin nsobpetatens Tonb-
KO KaK Guanyeckoe Anuo. [JecTBUTENbHO, COrnacHo
yKa3aHHOW HOpMe, TEPMUH “n3obpeTaTenb’ 03HadyaeT
dr3myeckoe NULUO WK, a B Clly4ae COBMECTHOMO 130~
OpeTeHnst - KONNeKTUB NNL, KOTOpble 306peni nam oT-
Kpbln 06beKT n3obpeTeHnsa‘. B Pecnybnnke KasaxcTaH
CYLLECTBYHOT WMHOWM MOAXOA NaTEHTOBAHMIO OOBLEKTOB B
OTHOLEHUN (BDUBNYECKMX U FOPUANYECKNE NNLS, OOHAKO
B HACTOSLLEN CTaTbe, NpeanaraeTcs OCTaHOBUTLCS He
CTOJIbKO Ha CYyHObeKTHbIX Pasnymax, a 60sbLUe Ha UHbIX
npyYMeYaTeNbHbIX U MHTEPECHbIX, C TOYKW 3peHns npa-
Ba, OT/IMYMNSAX B aHHOM Bonpoce. OTMETUM, K MpUMepy
cnepytollee NOMUMO yKazaHHoi HopMbl 100(f), rnaBbl
35 3akoHa CLUA o naTteHTax, B 3akoHogatenbctee CLUA
TaKXXe CyLLeCTBYeT TaK HasblBaeMas «KIATBa»® 3as8u-
Tenss B MOMEHT MOAauv 3asBNeHUss Ha PerncTpaumio
nateHTa. Cya B CBOeM pelleHnn no geny CtueeHa Tane-
pa npotuB [bkenmca Xvpudenbaa npsMo yKasblBaeT,
YTO KOHLEeNUMsa n3obpeTaTeNlbCTBa SBASETCH 4aCTbtO
MaTeEHTHOrO MpaBa Ha MPOTSHKEHWUM CTONETUR W, YTO
«KNATBa» NPOAOJIKAET OCTABATbCA 3HAYUTENbHOM Ya-
CTbtO MpoLiecca Nogayn naTeHTHoW 3aaBkK’. CornacHo
npuHUMnam nateHTHoro npasa CLUA, «knaTBa» 3aasu-

TeNs He TOMbKO ABNAETCA WUCTOPUYECKOW TpaanuUMER,
HO TaK)Xe yCTaHaBNMBAET AENCTBUTENbHOCTb 3asB/IEH-
HOro nateHTa. NpuHeceHre KNATBbI NPeayCMOTPEHO B
«PyKkoBOACTBE MO npouedype NpoBeAeHUA MaTeHTHOWM
SKCMNepTU3bl» 1N ABNSETCA 06513aTefIbHbIM 31EMEHTOM
3as1BKW Ha perncTpaumnio nateHTas.

HecnoxHo 3aMeTUTb, YTO B nMaTeHTHOM npase CLUA
Npv NoAaYe 3asB/IEHNE Ha PErMCTPAaLMIO MaTeHTa Cyle-
CTBYeT 06A3aTeNbHbI 91EMEHT, KOTOPbIV MPUCYLL, TOMb-
KO 4enoBeKy, kKak Guanyeckomy nnuy. MHbiMy cnoBamu,
€CAN TOT, KTO MM YTO (MCKYCCTBEHHbIA MHTENNEKT) He
MOXXET AiaTb KIATBY, TO OH HE MOXET CUMTaTbCA aBTO-
POM UV n3obpeTaTenem nateHTa. XoTs U OTBETCTBEH-
HOCTb 3a HapyLUEHME «KNATBbI» B MATEHTHOM 3aKOHO-
fatenbctee CLUA oTCyTCTBYET, TEM HE MeHee ee Hapy-
LUeHne BreYyeT 3a CO60M HENUIUTUMHOCTb aBTOPCTBA
CaMOro M306peTeHnss Unu naTeHTa. Taknum 06pasomMm,
Cya B pene CtuseHa Tanepa npotus [xenmca XupLu-
denbaa BbIHEC pPELLEHME C YNOPOM Ha TO, YTO M306peTa-
Tenem MOXKET 6bITb TONbKO U3MYECKOe NULIO, BMECTe
C TEM BaXXHbIM, C TOYKM 3PEHNUSA MOHUMAHWA NaTEHTHO-
ro npaBa CLUA, cnyxuT ynoMuHaHvue Cyga o TOM, YTO
«KNATBA» ABNSAETCH HEOTHEMIEMON YaCTbIO 3asBNEHNS
Ha perncTpaumnto nateHta. 310 O3HaAYaeT, YTO OAMH 13
06513aTeNbHbIX 3/1IEMEHTOB MaTeHTHOM 3aABKM B BUAe
«KIATBbI» 3HAYUTENBHO MPENATCTBYET MPOABUXEHUIO
3akoHopaTensctsa CLUA B HampaneHuu peryampoBa-
HVW MPaBOBOro CTaTyCa OOBbEKTOB, CreHepMPOBAHHbIX
NCKYCCTBEHHbIM MHTENNEKTOM W rapMOHU3aLUun 3TOro
3aKoHodaTeNbCTBa C TPEHOBAHUAMN BPEMEHM B YCIO-
BUSIX TEXHOJIOMMYECKOrO MpOrpecca.

Deno Thaler v. Perimutter
Cnenyrowmm B LIEHTPe BHUMaHWS FOPUANYECKOrO CO-

obulecTtBa CLUA cynebHbIM MpoLeccoM Obin KelC, B KO-
TopbiM CTMBeH Tanep Takxe 6bl/1 UCTLOM, a NPeAMETOM

3 Thaler v. Hirshfeld, Case No. 1:20-cv-903 (2021);

4 3akoH CLUA o nateHTax, 35 U.S.C. §§ 1 et seq., CoeanHeHHble LLTtaTbl AmMepuki, URL: https.//www.wipo.int/wipolex/ru/legislation/
details/3929;

5 CornacHo [MaTeHTHOro 3akoHa Pecrybnvku KazaxctaH oT 16 mons 1999 roga N° 427, aBTOpOM 06beKTa NMPOMbILLIEHHOM CO6CTBEHHO-
CTW MPU3HaeTCs1 pU3n4ecKoe L0, TBOPYECKMM TPYAOM KOTOPOIrO OH CO3/aH, HO K M306PETEHMSIM 1 MOJIe3HbIe MOAENSM AaHHbIe TPe6oBaHWUS He
pacrnpoCTpaHsIkoTCS;

6 OT aHrnwvickoro ‘oath’;

7 Thaler v. Hirshfeld, Case No. 1:20-cv-903 (2021): «This civil action exclusively concerns the concept of inventorship, which has been a

significant part of patent law for more than a century:

The patent law makes it essential to the validity of a patent that it shall be granted on the application, supported by the oath, of the original and first
inventor, or of his executor or administrator, whether the patent is issued to him or to his assignee. A patent which is not supported by the oath of
the inventor ... is unauthorized by law and void, and, whether taken out in the name of the applicant or of any assignee of his, confers no rights as

against the public.»;

8 Manual of Patent Examining Procedure (MPEP) Ninth Edition, Revision 01.2024, 602.07 Naming the Inventor; Inventor's Oath or Declara-
tion [R-07.2022], URL: https.//www.uspto.gov/web/offices/pac/mpep/index.htmi;
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crnopa 6bI710 NpaBO CUCTEMbI UCKYCCTBEHHOIO WHTEN-
nekTa «Creativity Machine» 6bITb NpM3HaHHOK aBTOPOM
06beKTa aBTOPCKOro MpaBa, KapTWHbl NOA Ha3BaHUEM
‘A Recent Entrance to Paradise™. B gaHHOM faene npw-
MeyaTenbHO To, 4To CTvBeH Tanep, uMes NpeabliayLmn
OMbIT W OTKa3 B pernctpauumn no fesny, CBA3aHHOMY C
MCKYCCTBEHHbIM MHTeNnekToM “DABUS"®, nmonbiTancs
3alMTUTb CBOKD MO3ULIMKO CCbIAsACh Ha AOKTPUHY pa-
60Tbl No Haimy (work-for-hire). XoTa Cya n nonaep>kan
noaunumnto Bropo pernctpaumnm asTopckmx npas (USCO),
YCTaHOBWB, YTO aBTOPCKOE MPaBo TPebyeT yyacTus Ye-
NIOBEKA, TEM He MeHee B JaHHON Hay4HOW CTaTbe UHTe-
pec Bbi3blBaeT npaBoBas nosuuma CTueeHa Tanepa u
BblBOAbI CyAa No Hemy.

[lokTpuHa pa6oTbl Mo Haimy (work-for-hire) 3akpenne-
Ha B cTaTbe 201 (b) rnasbl 17 3akoHa CLUA «06 aBTOp-
CKOM MpaBe» 1 ONpeaensieT, YTo BCe pabOTbl, BbINOHEH-
Hble MO HaMy K 3aKkasy paboTofaTensd UM 3akasdvka
npuHagnexaT paboTofaTento i 3akasunky'’. Heobxo-
OMMO OTMETUTD, 4TO CTMBeEH Tanep He eQNHCTBEHHDbIN,
KTO MbITancsa 3aperncTpmpoBaTb aBTOPCKME NpaBa, Uc-
NONb3Yyto AaHHYIO JOKTPUHY Ha MaLLWHY an cuctemy'2
CtvBeH Tanep OTOXAECTBASET 3aka3d Ha pas3paboTky
o6bekTa aBTOPCKOro Mpasa OT YesioBeKa K Ye/TOBeKY C
3aKa30M OT YEeNOBEKA K MCKYCCTBEHHOMY WHTENEKTY.
XoTta Cya v cornaceH ¢ MHeHEM, YTO aBTOPCKOE NpaBo
npeAHa3HavYeHo Ang Toro, YTobbl aAanTMpoBaTbCs B CO-
OTBETCTBUM CO BPeEMEHeM, oaHako Cya NoaYepKMBaeT,
4YTO B OCHOBE 3TOW afjaNTUBHOCTU NIEXMUT YETKOE NOHU-
MaHue TOro, YTO YenoBeYeCKoe TBOPYECTBO ABMAETCS
yCnoBKMemM sine qua non'® Ans BO3HWKHOBEHNSI 0OBbEKTA
aBTOPCKOro NpaBa, flaXke eCnv 9T0 TBOPYECTBO YeNoBe-
Ka peanusyeTcs ¢ MOMOLLbIO HOBbIX TEXHONOMMYECKMX
MHCTPYMEHTOB™.

Cyn npuBoaMT B npumep Aaeno Burrow-Giles
Lithographic Co. v. Sarony, rae BepxoBHbIn Cyf Nocyu-
Tan, 4Yto doTorpadus, XoTa u cenaHa ¢ UCMoNb30Ba-
HVeM hoToannapara, ABNAETCA KPeaTUBHbIM Pe3ybTa-

TOM YMCTBEHHOW KOHLENUWEN 3alyMKX aBTOpa nepen
ee pesynbratoM'®. [1onbITKKM 3aperncTpMpoBaTb aBTop-
CKMe MpaBa He Ha YenoBeka 4yacToe aBneHne B CLLUA',
Ho Brtopo no aBTopckmmM npasam CLLUA 1 cynebHas npak-
Trka CLUA, KaK Mbl BUAUM, AEMOHCTPUPYIOT TpaanLmn-
OHHbIM NOAXOA B BOMpOCax O [ONU y4acTna YefoBeka u
€ro TBOpYeCKOro BKaaga npu co3gaHnm 06bekToB aB-
TOPCKOro npaea.

CyA He yunTbIBaeT, YTO cama Mo cebe KapTuHa, KOTo-
pYtO MblTanca 3apernctpupoBaTb CTUBEH Tanep, Takxke
obnajaeT pe3ynbTaTtoM KOHUENTYyaNbHOW 3adyMKK Ye-
JIOBEKa B TOM YaCTW, B KAKOW Aenancs 3anpoc Ha ee Co-
3aHue. VIHbIMK CrioBamu, KapTuHa cosaaHa UCKIKoYn-
TENbHO B pesyfibTaTe 3anpoca Ye10BeKa, HO B TOM BUJE,
B KOTOPOM BWAWT, TaK Ha3blBAEMbIN, MCKYCCTBEHHbIN
NHTENNEKT AHANOrMYHYHO NMPaBOBYHD MO3ULMIO 3aHMMa-
na n KpuctnHa KalwTaHoBa npu perucTpaumm cBOero
poMaHa «Zarya of the Dawn»'’.

Keiic pomaHa «Zarya of the Dawn»

Keitic pomaHa «Zarya of the Dawn» Takyke 6bin B LieH-
Tpe BHMMaHWUS HOPUAMYECKOro COO6LLIECTBA U [0 CUX
nop OCTAeTCs TEMOW AUCKYCCUM B FOPUAMYECKUX U Ha-
YYHbIX Kpyrax'®. 3To 6blN1 NePBbIA B MMpe MpeLeaeHT,
Korfa MaTeHTHbI OpraH [afn perumcTpaumto O0O6bekTy,
CreHeprpoBaHHOMY UCKYCCTBEHHbBIM UHTENNEeKTOM. He-
CMOTPSA Ha TO, YTO NO3XKe AaHHOE peLleHne HbI10 nepe-
CMOTPEHO 1 OTMEHEHO naTeHTHbIM opraHoM CLUA, cam
Kelc cospfan ropuanyecknin npeueaeHT 1 none ana ob-
CY>KAEHWNI FOPUCTaMU 1 yYeHbIMU NO BCEMY MUPY.

Btopo, npu nepecmoTpe 3aaBKkK KpnCcTuHbI KalTaHo-
BOW Ha perncTpaumto ee pomaHa «Zarya of the Dawn»
OTMETUJI, YTO cornacHo TecTy deicTa, KOTOPbIV Obln
chopmumpoBaH B fene Feist Publications, Inc. v. Rural
Telephone Service Co."°, nogéopka N306pakeHuin n cam
TekCT obnafatoT AOCTaTOYHbIM TBOPYECKUM BKIaa0M
KpuCTKHbI KaluTaHOBOM M MOAMEXUT 3alluTe aBTOp-

9 Thaler v. Perimutter, Case No. 1:22-cv-1564 (2023);

10 Thaler v. Hirshfeld, Case No. 1:20-cv-903 (2021);

11 3akoH CLLUA «O6 aBTopckom ripase», 17 U.S.C. §§ 1 et seq.;

12 Goldstein v. California, 412 U.S. 546, 561 (1973), Burrow-Giles Lithographic Co. v. Sarony, 111 U.S. 53, 58 (1884);

13 6YKB. «TO, 6€3 Yero HeBO3MOXHO» (CokpalleHme oT conditio sine qua non);

14 Thaler v. Perimutter, Case No. 1:22-cv-1564 (2023);

15 Burrow-Giles Lithographic Co. v. Sarony, 117 U.S. 53 (1884);

16 Feist Publications, Inc. v. Rural Telephone Service Co., 499 U.S. 340 (1991), Naruto v. Slater, 888 F.3d 418 (9th Cir. 2018);
17 Zarya of the Dawn case materials, 2022;

18 Analla, T. (2023, March 6). Zarya of the Dawn: How Al is Changing the Landscape of Copyright Protection. Edited by A. Jonnavithula, URL:
https./jolt.law.harvard.edu/digest/zarya-of-the-dawn-how-ai-is-changing-the-landscape-of-copyright-protection;

19 Feist Publications, Inc. v. Rural Telephone Service Co., 499 U.S. 340 (1991), Naruto v. Slater, 888 F.3d 418 (9th Cir. 2018);

1/2025 85



3APYBEXXHbIV OMNbIT

QAZE5SPATENT

cknum npaBoM CLUA?. CornacHo Tecty Qelicta, npo-
n3BefeHne OOMKHO OblTb COOGCTBEHHBIM TBOPYECKNM
Pe3yNLTaTOM aBTOPa, MHBbIMU CNOBaMM JOMMKHO UMETH
[1Ba OCHOBHbIX 3/1eMeHTa: COBCTBEHHbIA Tpya U TBOP-
4Yecknih BKNaa aBTopa. Taknm 06pa3oM, poMaH «Zarya
of the Dawn» Ans NPOCTOTbI MOXHO pPasfenuTb Ha Tpu
COCTaBHble 4acTW: 3TO M30OpaXKeHWs, KOTopble Gbln
CreHepUpPOBaHbl MCKYCCTBEHHbIM  WHTENNEKTOM, 3TO
TEKCT, KOTOpbIN Hanucana caMa KpucTtuHa KaluTaHoBa,
a TakXXe 370 NMOPAAOK PaChONOXKEHNS N306paXKeHN 1
TEeKCTa Ha KaxjoM cTpaHuue poMaHa. [lBe nocneaHune
YacTu bropo 3aperncTpnpoBaso 1 NpusHano asTopCTBO
3a KpucTuHOM KalTaHoBOW, 0aHAKO camu M3obpake-
HWSI BbIBENA M3-MOJ OXPaHbl aBTOPCKMM MPaBOM.
MHorune topucTbl MOAYEPKMBAIOT O HEOBXOANUMOCTM
nepecMoTpa AOKTPUHbI aBTOpCcTBa?!, 1 poMaH Kpuctu-
Hbl KaluTaHOBOW Kak pa3 SBMAAETCS OfHUM U3 KaTannsa-
TOPOB AN OOCYXXAEHNUI, OCOOEHHO B CBETE PacTyLLEro
MCMONb30BaHWS NUCKYCCTBEHHOIO WHTENIEKTa B TBOP-
YyecKux npoueccax. [podeccop WKoAbl NpaBa YHUBep-
cuTeTa Cyppes PaiaH 3660TT npeacTaBua Tpy TEOPUM
3alLUMTbl aBTOPCKMNX NpaB O6beKTOB, CrEHEPUPOBAHHbIX
MNCKYCCTBEHHbIM MHTENNEKTOM: MepPBOE - MpaBO COb6-
CTBEHHOCTM Yepes AeNCTBME 3aKOHa, BTOPOE - MpUMeHe-
HWe JOKTPUHbI paboTbl MO HaMy U TPeTbe - KOCBEHHas
MPUYNHHO-CNEACTBEHHAsA CBSA3b Yepe3 MporpaMmmmpo-
BaHMe??. Kaxxgast Teopust notpetosana 6bl OT cyaa cae-
naTb BaXHbIN Lar 3a paMKu CYLLIECTBYHOLLIEN Cy1e6HOM
npakTukn CLLUA B 06nacTn aBTOPCKOro npaBa, 0CO6eHHO
B Mpeablaylmx Aenax, ykasblBaroLMx Ha TO, YTO TBOP-
YeCKuii BK1a YenoBeKka 3aHMMaEeT LIeHTpaibHOe MeCTO
B MPOM3BEAEHMSX, 3aLLUMLIEHHDBIX aBTOPCKUM MPaBOM.
TeM He MeHee, MOXKHO YBUAETb, YTO NOMbITKM BblLLUEyKa-
3aHHbIX NpefcTaBMTENeN PUANYECKOro COObLLEeCTBa
CWA sBHO AEMOHCTPUPYIOT UX aKTUBHOE HamMepeHue
N3MEHUTb TPAAMLUMOHHbBIA MOAXOA K MPOU3BEAEHUSM
CreHepupPOBaHHbBIM UCKYCCTBEHHBIM UHTETEKTOM.

3ak/iroyeHmne

YuutbiBas nuampyrowive nosnymmn CLUA B pasBuTum
TEXHOMOMMI, OCOBEHHO WCKYCCTBEHHOMO WHTENNEKTa,
MOXXHO 3aMeTUTb, YTO 3akoHoaaTeNnbcTBo CLUA nmeet
onpefeneHHble NoaxXoAbl, KOTOPble, MO HalleMy MHe-
HWKO, MOXXHO MEPECMOTPETL C YYETOM POCTa 0NN Tex-
HOMOMMIA UCKYCCTBEHHOMO MHTeNnekTa. CyaebHas npak-
Tuka CLUA no Bonpocam NpaBOBOro cTaTyca OObeKTOB,
CO34aHHbIX UCKYCCTBEHHbIM WHTENIEKTOM, COXPaHAET
status quo 1 oTpa)kaeT TPaAWLIMOHHbIA NOAX0Md, TPeby-
FOLLMIA 06513aTENBHOIO y4acTUa YenoBeKa Ans NpuaHa-
HUSA pe3ynbTaTOB WHTENNEKTyalbHON OeATeNbHOCTU.
PaccMoTpeHHble B HacToslen ctatbe gena CTuBeHa
Tanepa npotus [xeimca Xvpudenbaa, CtueHa Tane-
pa npoTtus LUnpbl MNEpnMyTTep 1 Kelc pomMaHa «Zarya of
the Dawn» nokasanun AeNCTBYHOLLUMIA NOAXOA K TOIKOBa-
HWIO 3akoHoaaTenscTBa CLUA B MOSb3y AOKTPUHDLI, TAe
LileHTpasibHOE MeCTO 3aHMMAaET YeNnOBEeYECKNA TBOpYe-
CKWUI BKaA.

PellleHnst cyoB NOAYEPKMBAIOT, YTO n3o6peTaTenem
MM aBTOPOM MOXET OblTb WUCKIHOUUTENBHO (DUande-
CKoe Nnuo. JaHHbIn noaxon 3aTpyaHSeT NPOABUXKEHUA
POJIN UCKYCCTBEHHOMO MHTE/NEKTa B CO3AaHNN OObeK-
TOB MHTENNEKTYyaNbHOM CO6GCTBEHHOCTW. BMecTe ¢ TeM
MOXXHO YBWETb, YTO POCT UCMONb30BAHNA UCKYCCTBEH-
HOMO MHTENNEKTa B TBOPYECKMX U MHHOBALIMOHHbIX MPO-
Leccax TpebyeT MepecMoTpa YCTOABLUMXCS AOKTPUH.
[laHHOe MHEeHWe Bblpa)katoT ydeHble 1 NpakTUKK B 06-
nactu npaea CLWA. Kpome Toro, B nepecMoTpe Hy>a-
€TCS U 3NIEMEHT «KNATBbI» NPV perucTpaumm naTeHTa B
CLWA. JaHHbIA MexaH13M, C y4eTOM, BbICTPOrO MHHOBA-
LIMOHHOMO CKayKa B 3MOXY UCKYCCTBEHHOIO NHTENNEKTA,
nepexoauT B paspsaz apxansma.

Onsa KazaxcTaHa onbIT CLUA MoXeT 6biTb OpMeHTU-
pOM B paspaboTke 6onee rmbKOro u NporpeccuBHOro
NoAXOAa, MO3BOJSOWIENO YYUTbIBATb COBPEMEHHbIE
peanun TEXHOMOrMYeckoro nporpecca. B cnyyae Ka-
3axcTaHa eCTb psaAfd NPeuMyLLECTB, Harnpumep B BUIE
OTCYTCTBUS 3NIEMEHTA «KJIATBbI», Kak 310 eCTb B CLUA.
bBonee TOro, KasaxctaH MOXET CTaTb NepPBON CTPAHOM,
KOTOpasi MOMAET He B MPOTMBOMOMOXHYHO CTOPOHY OT
NpPaBOBOro PEryMpoBaHNA UCKYCCTBEHHOTO UHTENIEK-
Ta, a Mo nyTun C HER.

20 lcbmo oT Robert J. Kasunic, Associate Register of Copyrights, k Van Lindberg Re: Zarya of the Dawn (Registration # VAu007480796)
(February 23, 2023), https.//www.copyright.gov/docs/zarya-of-the-dawn.pdf;

21 United States Patent and Trademark Office. (2020, October). Public views on artificial intelligence and intellectual property policy. URL:
https.//www.uspto.gov/sites/default/files/documents/USPTO_AI-Report_2020-10-07.pdf;

22 Knight, T, & Crouch, D. (2024, November 24). The art of attribution and three unlikely theories of Al authorship. The Art of Attribution and
Three Unlikely Theories of Al Authorship URL: https://patentlyo.com/patent/2024/11/attribution-unlikely-authorship.html#more-44947;
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